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DEPARTMENT OF DEFENSE

Corps of Engineers, Department of
the Army

33 CFR Parts 320, 321, 322, 323, 324,
325, 326, 327, 328, 329 and 330

Final Rule for Regulatory Programs of
the Corps of Engineers

AGENCY: Corps of Engineers, Army
Department, DOD.

ACTION: Final rule.

SUMMARY: We are hereby issuing final
regulations for the regulatory program of
the Corps of Engineers. These
regulations consolidate earlier final,
interim final, and certain proposed
regulations along with numerous
changes resulting from the consideration
of the public comments received. The
major changes include modifications
that provide for more efficient and
effective management of the decision-
making processes, clarifications and
modifications of the enforcement
procedures, modifications to the
nationwide permit program, revision of
the permit form, and implementation of
special procedures for artificial reefs as
required by the National Fishing
Enhancement Act of 1984.

EFFECTIVE DATE: January 12, 1987.

FOR FURTHER INFORMATION CONTACT:
Mr. Sam Collinson or Mr. Bernie Goode,
HQDA (DAEN-CWO-N), Washington,
DC 20314-1000, (202) 272-0199.
SUPPLEMENTARY INFORMATION:

Consolidation of Corps Permit
Regulations

These final regulations consolidate
and complete the six following
rulemaking events affecting the Corps
regulatory program:

1. Interim Final Regulations. These
regulations contained Parts 320-330 and
were published (47 FR 31794) on July 22,
1982, to incorporate policy and
procedural changes resulting from
legislative, judicial, and administrative
actions that had occurred since the
previous final regulations had been
published in 1977. Because it had been
almost two years since we had proposed
changes to the 1977 regulations, we
published the 1982 regulations as
“interim final” and asked for public
comments. We received nearly 200
comments.

2. Proposed Regulatory Reform
Regulations. On May 12, 1983, we
published (48 FR 21466) proposed
revisions to the interim final regulations
to implement the May 7, 1982, directives
of the Presidential Task Force on
Regulatory Relief. The Task Force

directed the Army to reduce uncertainty
and delay, give the states more authority
and responsibility, reduce conflicting
and overlapping policies, expand the use
of general permits, and redefine and
clarify the scope of the permit program.
Since these regulations proposed
changes to our existing nationwide
permits and the addition of two new
nationwide permits, a public hearing
was held in Washington, DC, on
October 12, 1983, to obtain comments on
these proposed changes. As a result of
the public comments received, nearly
500 in response to the proposed
regulations and 22 at the public hearing,
we have determined that some of the
proposed revisions should be adopted
and some should not. We have adopted
some of the provisions that were
designed to clarify policies for
evaluating permit applications, to revise
certain permit processing procedures, to
add additional conditions to existing
nationwide permits, and to modify
certain nationwide permit procedures.
We have not adopted some of the other
proposed changes, including the two
proposed new nationwide permits.

3. Settlement Agreement Final
Regulations. On October 5, 1984, we
published (49 FR 39478) final regulations
to implement a settlement agreement
reached in a suit filed by 16
environmental organizations in
December of 1982 against the
Department of the Army and the
Environmental Protection Agency (VWF
v. Marsh) concerning several provisions
of the July 22, 1982, interim final
regulations. The court approved the
settlement agreement on February 10,
1984, and on March 29, 1984, we
published (49 FR 12660) the
implementing proposed regulations. We
received over 150 comments on these
proposed regulations covering a full

.* range of views. Those comments which

were applicable to the provisions of the
March 29, 1984, proposals were
considered and addressed in the final
regulations published on October 5,
1984. The remaining comments have
been considered in the development of
the final regulations we are issuing
today.

In the October 5, 1984, final rule there
were several new provisions relating to
the 404(b)(1) guidelines. In 33 CFR
320.4(a)(1) we clarified the fact that no

" 404 permit can be issued unless it

complies with the 404(b)(1) guidelines.
If a proposed action complies with the
guidelines, a permit will be issued
unless the district engineer determines
that it will be contrary to the public
interest. In 33 CFR 323.6(a) we stated
that district engineers will deny permits
for discharges which fail to comply with

the 404(b)(1) guidelines, unless the
economic impact on navigation and
anchorage necessitates permit issuance
pursuant to section 404(b)(2) of the
Clean Water Act. Although no 404
permit can be issued unless compliance
with the 404(b)(1) guidelines is
demonstrated (i.e., compliance is a
prerequisite to issuance), the 404(b)(1)
evaluation is conducted simultaneously
with the public interest review set forth
in 33 CFR 320.4(a).

4. Proposed Permit Form Regulations.
On May 23, 1985, we published (50 FR
21311) proposed revisions to 33 CFR Part
325 (Appendix A}, which contains the
standard permit form used for the
issuance of Corps permits and the
related provisions concerning special
conditions. This proposal provided for
the complete revision of the permit form
and its related provisions to make them
easier for permittees to understand.
General permit conditions were written
in plain English and greatly reduced in
number; unnecessary material was
deleted; and material which is
informational in nature was reformatted
under a “FURTHER INFORMATION"
heading. We received 18 comments on
this proposal.

5. Proposed Regulations to Implement
the National Fishing Enhancement Act
of 1984 (NFEA). On July 286, 1985, we
published (50 FR 30479) proposed
regulations to implement a portion of the
Corps regulatory responsibilities
pursuant to the NFEA. Specialized
procedures relative to the processing of
Corps permits for artificial reefs were
proposed for inclusion in Parts 322 and
325. Eight organizations commented on
these proposed regulations. The NFEA
also authorizes the Secretary of the
Army to assess a civil penalty on any -
person who, after notice and an
opportunity for a hearing, is found to
have violated any provision of a permit
issued for an artificial reef. Procedures
for implementing such civil penalties
will be proposed at a later date. In
addition, we are hereby notifying
potential applicants for artificial reef
permits that the procedures contained in
Part 323 relating to the discharge of
dredged or fill materials and those in
Part 324 relating to the transportation of
dredged material for the purpose of
dumping in ocean waters will be used in
the processing of artificial reef permits
when applicable.

6. Proposed Regulations (Portion of
Part 323 and All of Part 326. On March
20, 1986, we published (51 FR 9691) a
proposed change to 33 CFR 323.2(d},
previously 323.2(j), to reflect the Army’s
policy regarding de minimis or
incidental soil movements occurring
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during normal dredging operations and a
proposed, complete revision of the
Corps of Engineers enforcement
procedures (33 CFR Part 326). Seventeen
comment letters were received on these
proposed regulations. These comments
and the resulting changes reflected in
the final regulations for § 323.2(d) and
Part 326 are discussed in detail below.

Environmental Documentation

We have determined that this action
does not constitute a major Federal
action significantly affecting the quality
of the human environment. Appropriate
environmental documentation has been
prepared for all permit decisions.
Environmental assessments for each of
the nationwide permits previously
issued or being modified today are:
available from the Corps of Engineers.
You may obtain these assessments by .
writing to the address listed in this
preamble. Considering the potential
impacts, we have determined that none
required an environmental impact
statement.

" Discussion of Public Comments and
Changes

Part 320—General Regulatory Policies

Section 320.1(a)(6): In order to provide
clarity to the public, we have added a
provision to codify existing practice that
when a district engineer makes certain
determinations under these regulations,
the public can rely on that
determination as a Corps final agency
action.

Section 320.3(0): The National Fishing
Enchancement Act of 1984 has been
added to the list of related laws in
§ 320.3.

Section 320.4: In the May 12, 1983,
proposed rule and the March 29, 1984,
proposed rule we proposed changes to
§§ 320.4(a)(1)}—public interest review,
320.4(b)(5)—effect on wetlands,
320.4(c)—fish and wildlife, 320.4(g)}—
consideration of property ownership,
and 320.4(j)—other Federal, state or
local requirements. Changes to these
paragraphs were adopted in the October
5, 1984, final rule. The various comments
relating to these proposals have been
fully discussed in the October 5, 1984
final rule (49 FR 39478).

Section 320.4(a}(3): Many commenters
objected, some strongly, to the deletion
in the October 5, 1984, final regulations
of the term “‘great weight” from
§ 320.4(c), the paragraph concerning the
consideration of opinions expressed by
fish and wildlife agencies. Many stated
that fish and wildlife agencies had the
expertise and knowledge to know the
impact of work in wetlands; therefore,
their opinions should be given strong

consideration. Some commenters
supported removal of the “great weight”
statement expecting less value would be
given fish and wildlife agency views. It
is not our intention to reduce or discount
the value or expertise of fish and
wildlife agency comments or those of
any other experts in any field.
Comments also varied from support of
to objection to the deletion of the “‘great
weight” statement from the other policy
statements such as energy and
navigation in § 320.4. Therefore, we
added a new paragraph (a)(3) to clarify
our position on how we consider
comments from the public, including
those from persons or agencies with
special expertise on particular factors in
the public interest review.

Section 320.4(b)(1): One commenter
objected to the placement of the word
“some" in this paragraph as a rewrite of
E.O. 11990 which places no qualifier on
“wetlands” indicating that all wetlands
are vital. We have found through
experience in administering the Section
404 permit program that wetlands vary
in value. While some are vital areas,
others have very little value; however,
most are important. We recognize that

. “some wetlands are vital . . .” is being

read by some people as “Some wetlands
are important . . .” This was not our
intent. To avoid this confusion we have
revised this paragraph by deleting
“some wetlands are vital areas .
and indicating that “most” wetlands are
important. .

Section 320.4(b}(2)(vi): We have
included in the list of important
wetlands those wetlands that are
ground water discharge areas that,
maintain minimum baseflows important
to aquatic resources. Scientific research
now indicates that wetlands more often
serve as discharge areas than recharge
areas. Those discharge areas which are
necessary to maintain a minimum
baseflow necessary for the continued
existence of aquatic plants and animals
are recognized as important.

Section 320.4(b)(2)(viii): We have
included in the list of important
wetlands those which are unique in
nature or scarce in quantity to the region
or local area.

Section 320.4(d): We have revised this
paragraph to clarify that impacts from
both point source and non-point source
pollution are considered in the Corps
public interest review. However, section
208 of the Clean Water Act provides for
control of non-point sources of pollution
by the states.

Section 320.4(j)(1): Clarifying language
has been added to this section to
eliminate confusion regarding denial
procedures when another Federal, state,

and/or local authorization or
certification has been denied.

Section 320.4(p): Some commenters
felt that environmental considerations
should take precedence over other
factors. Other commenters believed that
guidance should be given as to who
determines whether there are
environmental benefits to a project.
Many commenters indicated that the
regulation does not define the possible
range of environmental benefits that will
be considered. Environmental benefits
are determined by the district engineer
and the district staff based on responses
received from the general public, special
interest groups, other government
agencies and staff evaluation of the.
proposed activity. Defining the possible
range of environmental benefits would
be almost impossible to cover in the
rules in sufficient detail, since
circumstances vary considerably for
each permit application. After )
considering all the comments we have
decided to make the change as proposed
on May 12, 1983.

Section 320.4(g): Some commenters
believed that this rule would distort
review criteria by inserting
inappropriate economic assumptions
and minimizing environmental criteria.
Some commenters suggested that the
Corps revise this paragraph to include a
provision to challenge an applicant’s
economic data and that of governmental
agencies as well. Other commenters
believe that economic factors do not
belong in these regulations since the
intent of the Clean Water Act is: “to
restore and maintain the chemical,
physical, and biological integrity of the
nation’s waters"; therefore, any
regulation under the CWA should have,
as its primary objective, provisions
which give environmental factors the
greatest weight. They were concerned
that this part may be applied to allow
economic benefits to offset negative
environmental effects. Some
commenters, however, believed that the
Corps should assume that projects
proposed by state and local
governmental interests and private
industry are economically viable and
are needed in the marketplace. They
also believed that the Corps and other
governmental agencies should not
engage in detailed economic
evaluations, Economics has been
included in the Corps list of public
interest factors since 1970. However,
there has never been a specific policy on
economics in the regulations. The Corps
generally accepts an applicant’s
determination that a proposed activity is
needed and will be economically viable,
but makes its own decision on whether
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a project should occur in waters of the
U.S. The district engineer may
determine that the impacts of a
proposed project on the public interest
may require more than a cursory
evaluation of the need for the project.
The depth of the evaluation would
depend on the significance of the
impacts and in unusual circumstances
could include an independent economic
.analysis. The Corps will balance the
economic need for a project along with
other factors of the public interest.
Accordingly, § 320.4(q) has been
-modified from the proposed rule to

. provide that the district engineer may
make an independent review of the need
for a project from the perspective of the
public interest.

Section 320.4(r): Many comments
were offered as to the intent, scope and
implementation of the proposed
mitigation policy. Comments were
almost equally divided between those
who felt that the policy should be
expanded and those that felt it should
be more limited. The issues that were
raised include: mitigation should not be
used to outweigh negative public
interest factors; mitigation should not be
integrated into the public interest
review; mitigation should be on-site to
the maximum extent practicable; off-site
mitigation extends the range of concerns
beyond those required by Section 404. A
wide range of views were expressed on
our proposed mitigation policy, but
virtually all commenters expressed need
for a policy. The Corps has been
requiring mitigation as permit conditions
for many years based on our regulations
and the 404(b)(1) guidelines. Because of
the apparent confusion on this matter,
we have decided to clarify our existing
policy at 320.4(r).

The concept of “mitigation” is many-
faceted, as reflected in the definition
provided in the Council on
(Environmental Quality (CEQ) NEPA
regulations at 40 CFR 1508.20. Viewing
“mitigation” in its broadest sense,
practically any permit condition or best
management practice designed to avoid
or reduce adverse effects could be
considered “mitigation.” Mitigation
considerations occur throughout the
permit application review process and
are conducted in consultation with state
and Federal agencies responsible for
fish and wildlife resources. District
engineers will normally discuss
modifications to minimize project
impacts with applicants at pre-
application meetings (held for large and
potentially controversial projects) and
during the processing of applications. As
" aresult of these discussions, district
engineers may condition permits to

require minor project modifications,
even though that project may satisfy all
legal requirements and the public
interest review test without those
modifications.

For applications involving Section 404
authority, mitigation considerations are
required as part of the Section 404(b)(1)
guidelines analysis; permit conditions
requiring mitigation must be added
when necessary to ensure that a project
complies with the guidelines. To
emphasize this, we have included a
footnote to § 320.4(r) regarding
mitigation requirements for Section 404,
Clean Water Act, permit actions. Some
types of mitigation measures are
enumerated in Subpart H of the
guidelines. Other laws such as the |
Endangered Species Act may also lead
to mitigation requirements in order to
ensure that the proposal complies with
the law. In addition to the mitigation
developed in preapplication
consultations and through application of
the 404(b)(1) guidelines and other laws,
these regulations provide for further
mitigation should the public interest
review so indicate.

One form of mitigation is
“compensatory mitigation,” defined at
40 CFR 1508.20(e) to mean
“compensating for the impact by
replacing or providing substitute
resources or environments.” Federal and
state natural resource agencies
sometimes ask the Corps to require
permit applicants to compensate for
wetlands to be destroyed by permitted
activities. Such compensatory mitigation
might be provided by constructing or
enhancing a wetland; by dedicating
wetland acreage for public use; or by
contributing to the construction,
enhancement, acquisition or
preservation of such “mitigation lands.”
Compensatory mitigation of this type is
often referred to as “off-site” mitigation.
However, it can be provided either on-
site or off-site. Such mitigation can be
required by permit conditions only in
compliance with 33 CFR 325.4, and
specifically with 33 CFR 325.4(a}(3). In
addition to those restrictions, the Corps
has for many years declined to use, and
does now decline to use, the public
interest review to require permit
applicants to provide compensatory
mitigation unless that mitigation is
required to ensure that an applicant’s
proposed activity is not contrary to the
public interest. If an applicant refuses to
provide compensatory mitigation which
the district engineer determines to be
necessary to ensure that the proposed
activity is not contrary to the public
interest, the permit must be denied. If an
applicant voluntarily offers to provide

compensatory mitigation in excess of
the amount needed to find that the
project is not contrary to the public
interest, the district engineer can
incorporate a permit condition to
implement that mitigation at the
applicant’s request.

Part 321—Permits for Dams and Dikes
in Navigable Waters of the United
States

The Secretary of the Army delegated
his authority under Section 9 of the .
Rivers and Harbors Act of 1899, 33
U.S.C. 401 to the Assistant Secretary of
the Army (Civil Works). The Assistant
Secretary in turn delegated his authority
under Section 9 for structures in
intrastate navigable waters of the
United States to the Chief of Engineers
and his authorized representative.
District engineers have been authorized
in 33 CFR 325.8 to issue or deny permits
for dams or dikes in intrastate navigable
waters of the United States” under
Section 9 of the Rivers and Harbors Act
of 1899. This section of the regulation -
and §§ 325.5(d) and 325.8(a) have been
revised to reflect this delegation.

- Part 322—Permits for Structures or

Work in or Affecting Navigable Waters
of the United States

Section 322.2(a): We have revised the
term “navigable waters of the United
States” to reference 33 CFR Part 329
since it and all other terms relating to
the geographic scope of the Section 10
program are defined at 33 CFR Part 329.

Section 322.2(b): Commenters on the
definition of structures indicated that
several terms needed further
amplification. It was suggested that the
term “boom” be defined to exclude a
float boom, as would be used in front of
a spillway. The term was not redefined
because those dams constructed in
Section 10 waters do require a permit for
a float boom. However, most dams in
the United States are constructed in
non-Section 10 waters and do not
require a permit for a boom (floating or
otherwise) unless it involves the
discharge of dredged or fill material. It
was suggested that the term ““obstacle or
obstruction” be modified to reinstitute
the language from the July 19, 1977, final
regulations. We have adopted the
suggestion which will clarify our intent
that obstacles or obstructions, whether
permanent or not, do require a permit; it
will also assist in jurisdictional
decisions on enforcement. It was
suggested that “boat docks” and “boat
ramps” be included in the list of
structures, since these are frequently
proposed structures. These have been |
included. It was suggested that the term
“‘artificial gravel island” be added, as
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Congress, by Section 4(e} of the Outer
Continental Shelf Lands Act of 1953,
extended the regulatory program to'the
Outer Continental Shelf, and specifically
cited artificial islands as falling under
Section 10 jurisdiction. This type of
structure is also constructed on state
lands within the territorial seas. :
Accordingly, artificial islands have been
included.

Section 322.2(c): Two commenters
discussed the definition of “‘work"; one
stated that it was too broad and the
other that it should be expanded. The |
present definition of the term “work”
has remained unchanged for many years
and has achieved general acceptance by
the regulators and those requiring a
permit. The present language has been
retained. -

Sections 322.2(f)(2) and 323.2(n)(2): -

-Both of these sections are concerned
with the definition of general permits.
Several commenters expressed support
for the additional criteria contained in
the May 12, 1983 proposed rule. Other
commenters expressed concern that the
proposed criteria were illegal: Some
commenters believed that the proposal
would amount to a delegation of the
Section 404 program to the states, and
that this is not a prerogative of the
Corps of Engineers. Many commenters
expressed serious concern that state
programs were not comprehensive
enough to properly represent the public
interest review. Still others objected to
the proposal because there were no
assurances that the state approved.
projects themselves were “similar in
nature” or would have “minimal adverse
environmental effects”; those objections
extended to the proposal to assess the
impacts of the differences in the State/ -
Corps decisions. Some commenters
suggested that an automatic “kick-out”
provision, whereby concerned agencies
could cause the Corps to require an
individual application on a case-by-case
basis, may provide sufficient safeguards
for the proposal to go forward. Some
commenters suggested that a preferred
approach to reducing duplication would
be for the Corps to express, in its
regulations, direction for its districts. to-
vigorously pursue joint processing,
permit consolidation, pre-application
consultation, joint applications, joint
public notices and special area
management planning. This change was
proposed in 1983. At that time we
believed that additional flexibility in the
types of general permits which could be
developed was necessary to effectively
administer the regulatory program. Our
experience since then has shown that
the existing definitions of general permit
at both of these sections is flexible

enough to develop satisfactory general
permits. Therefore we have decided not
to adopt this proposed change. Because
several definitions previously found in
Part 323 have been moved to Part 328,

§ 323.2(n) has been redesngnated

§ 323.2(h). :

Section 322.2(g): This section adds the
definition of the term “artificial reefs”
from the National Fishing Enhancement
Act and clarifies what activities or
structures the term does not include.
Two commenters suggested
modifications, or clarifications, to this
definition to ensure that old oil and gas
production platforms can be considered
for use as artificial reefs. We agree with
their suggestion. The definition would
include the use of some production
platforms, either abandoned in place or
relocated, as artificial reefs as long as
they are evaluated and permitted as
meeting the standards of Section 203 of
the Act.

Section 322.2(h): This section was
proposed to add the definition of the
term “outer continental shelf” from the
Outer Continental Shelf Lands Act
(OCSLA). Two commenters suggested
that the territorial sea off the Gulf Coast
of Florida and Texas is greater than
three nautical miles from the coast line.
We have determined that this is not the
case, and have decided not to include a
definition of the term “outer continental
shelf” in these regulations and to rely
instead on the definition of this term
that is already in the OCSLA.

Sections 322.3(a) and 322.4: Activities
which do not require a permit have been
moved from § 322.3 and included in
§ 322.4. The limitation of the :
applicability of Section 154 of the Water
Resource Development Act of 1976 in
certain waterbodies has been deleted .
because no such limitation exists in that
Act.

Section 322.5(b): This section
addresses the policies and procedures
for processing artificial reef
applications. One commenier suggested
that the opportunity for a general permit
should not be precluded by this section.
A general permit for artificial reefs is
not precluded by this regulation change.
Furthermore, the opportunity for the
issuance of general permits may be
enhanced with the implementation of
the National Artificial Reef Plan by the
Department of Commerce.

Section 322.5¢(b)(1): This section cites
the standards established under section
203 of the National Fishing
Enhancement Act. These standards are
to be met in the siting and construction,
and subsequent monitoring and
managing, of artificial reefs. Two
commenters insisted that these should

be called goals or objectives, and
several commenters said that more
specific guidelines or criteria are needed
to-evaluate proposed artificial reefs
against the standards or goals. Section
204 of the. Act states that the i
Department of Commerce will develop a
National Artificial Reef Plan which will
be consistent with the standards
established under Section 203, and will
include criteria relating to siting,
constructing, monitoring, and managing
artificial reefs. Specification of such
criteria in these rules would be
inappropriate in view of the intent of
Congress to have the Department of
Commerce perform this function. The
National Marine Fisheries Service
(NMFS), acting for the Department of
Commerce, has consulted with us in
developing the National Artificial Reef
Plan, and we will continue to consult
with them to ensure permits are issued
consistent with the criteria established
in that plan. The Department of
Commerce announced the availability of
the National Artificial Reef Plan in the
Federal Register on November 14, 1985.
The U.S. Coast Guard was
particularly concerned that these rules
be more specific with regard to
information and criteria that will be
used to engure navigation safety and the
prevention of navigational obstructions.
Section 204 of the National Fishing
Enhancement Act requires that the
Department of Commerce consult the
U.S. Coast Guard in the development of
the National Artificial Reef Plan
regarding the criteria to be established
in the plan. One of the standards with
which the criteria must be consistent is
the prevention of unreasonable
obstructions to navigation. In addition,
the district engineer shall consult with
any governmental agency or interested
party, as appropriate, in issuing permits
for artificial reefs. This includes pre-
application consultation with the U.S.
Coast Guard, and placing conditions in
permits recommended by the U.S. Coast
Guard to ensure navigational safety.
Section 322.5(b) (2) and (3): These
sections state that the district engineer
will consider the National Artificial Reef
Plan, and that he will consult with
governmental agencies and interested
parties, as necessary, in evaluating a
permit application. Two commenters .
supported this coordination. The NMFS
requested notification of decisions to
issue permits which either deviate from
or comply with the plan. Paragraph
(b)(2) requires the district engineer to
notify the Department of Commerce of
any need to deviate from the plan. In
addition, the NMFS receives a monthly
list of permit applications on which the
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district engineer has taken final action.
This should be sufficient notification for
those permits which do not deviate from
the plan.

Section 322.5(b)(4): Although some
commenters strongly supported this
section describing the liability of
permittees authorized to build artificial
reefs, several expressed concern that
this provision was not clearly written or
required specific criteria to assist the
district engineer in determining financial
liability. This paragraph has been
rewritten to correspond closely with the
wording in the National Fishing
Enhancement Act, and examples of
ways an applicant can demonstrate
financial responsibility have been
added.

Section 322.5(g): We have revised this
paragraph on canals and other artificial
waterways by eliminating procedural-
only provisions which are redundant
with requirements in 33 CFR Parts 325
and 326.

Section 322.5(1): A new section on
fairways and anchorage areas has been
added. This section was formerly found
at 33 CFR 209.135. We are moving this
provision to consolidate all of the permit
regulations on structures to this part.
We will delete 33 CFR 209.135 by
separate notice in the Federal Register.

Part 323—Permits for Discharges of
Dredged or Fill Material Into Waters of
the United States

Section 323.2: Several commenters
supported moving the definitions
relating to waters of the United States to
a separate paragraph. As proposed on
May 12, 1983, we have moved the term
“waters of the United States” and all
other terms related to the geographic
scope of jurisdiction of Section 404 of
the CWA to-33 CFR Part 328 which is
titled “Definition of the Waters of the
United States.” We believe that, by
setting these definitions apart in a
separate and distinct Part of the
regulation and including in that Part all
of the definitions of terms associated
with the scope of the Section 404 permit
program, we are better able to clarify
the scope of our jurisdiction. We have
not changed any existing definitions nor
added any definitions proposed on May
12, 1983. Comments related to these
definitions are addressed in Part 328
below.

We have not changed the definition of
fill material at § 323.2(e). However, the
Corps has entered into a Memorandum
of Agreement with the Environmental
Protection Agency to better identify the
difference between section 402 arid
- section 404 discharges under the Clean
Water Act. -

Section 323.2(d}—Previously 323.2(j):
The proposed modification of this
paragraph states that “de minimis or
incidental soil movement occurring
during normal dredging operations™ is
not a “discharge of dredged material,”
the term defined by this paragraph.

Eight commenters raised concerns
relating to this provision. Most of these
supported the regulation of “de minimis
or incidental soil movement occurring
during normal dredging operations” in
varying degrees. Two specifically
expressed a belief that the fallback from
dredging operations constituted a
discharge within the intent of section
404 of the Clean Water Act. One of
these stated that the proposed provision
was contrary to a binding decision by
the U. S. District Court for the Northern
District of Ohio in Reid v. Marsh, No. C-
81-690 (N. D. Ohio, 1984). Another
commenter objected to the provision on
the basis that it would force states that
perceived a need to regulate dredging
operations to regulate such activities
under their National Pollutant Discharge
Elimination System authority. The
recommendations of the above group of
commenters included the regulation of
dredging activities on an individual or
general permit basis or on a selective
basis that would take into account the
scopes and anticipated effects of the -
projects involved. Two commenters
expressed concern over the fact that
discharge activities such as the
sidecasting of dredged material might be
considered *soil movement” that was
“incidental” to a “normal dredging
operation.” The final concern raised
related to the list of dredging equipment
cited as examples. This list was seen,
alternatively, as too limited or as not
limited enough in reference to the types
of equipment that may be used in a
“normal dredging operation.” Four
commenters supported the proposed
provision as a reasonable interpretation
of the section 404 authority of the Corps.

Section 404 clearly directs the Corps
to regulate the discharge of dredged
material, not the dredging itself.
Dredging operations cannot be
performed without some fallback.
However, if we were to define this
fallback as a “discharge of dredged
material,” we would, in effect, be adding
the regulation of dredging to section 404
which we do not believe was the intent
of Congress. We have consistently
provided guidance to our field offices
since 1977 that incidental fallback is not
an activity regulated under section 404.
The purpose of dredging is to remove
material from the water, not to
discharge material into the water.
Therefore, the fallback in a “normal

dredging operation” is incidental to the

dredging operation and de minimis
when compared to the overall quantities
removed. If there are tests involved, we
believe they should relate to the
dredging operator's intent and the result
of his dredging operations. If the intent
is to remove material from the water
and the results support this intent, then
the activity involved must be considered
as a “normal dredging operation” that is
not subject to section 404.

Based on the above discussion, we
have not adopted any of the
recommendations relating to the
revision or deletion of this provision for
the purpose of bringing about the
regulation of “normal dredging
operations” in varying degrees. We have
replaced the “or” between the words
“de minimis” and “incidental” with a
comma to more clearly reflect the fact
that the incidental fallback from a
“normal dredging operation” is
considered to be de minimis when
compared to the overall quantities
removed. In addition, we have deleted
the examples of dredging equipment at
the end of the proposed provision to
make it clear that de minimis or
incidental soil movement occurring
during any “normal dredging operation™
is not a “discharge of dredged material.”
However, we wish to also make it clear
that this provision applies only to the
incidental fallback occurring during
“normal dredging operations™ and not to
the disposal of the dredged material
involved. If this material is disposed of
in a water of the United States, by
sidecasting or by other means, this
disposal will be considered to be a
*“discharge of dredged material” and will
be subject to regulation under section
404.
Section 323.4: We have made some
minor corrections to this section to be
consistent with EPA’s permit exemption
regulations at 40 CFR Part 233.

Part 324—Ocean Disposal

Section 324.4(c): The language of this
section on the EPA review process has
been rewritten to clarify the procedures
the district engineer will follow when
the Regional Administrator advises that
a proposed dumping activity does not
comply with the criteria established
pursuant to section 102(a} of the Marine
Protection, Research and Sanctuaries
Act (MPRSA), or the restrictions
established pursuant to section 102(c)
thereof, in accordance with the
provisions of 40 CFR 225.2(b).

Part 325—Permit Processing

Several minor changes have been
made in-this part. These changes involve
requesting additional information from
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an applicant, providing for a reasonable
comment period, combining permit
documentation, and documenting issues
of national importance.

Section 325.1(b): This section has been
rewritten to clarify the pre-application
consultation process for major permit
applications. No significant changes
have been made in the content of this
section.

Section 325.1(d)(1): One commenter on
this content of applications paragraph
asked that where, through experience, it
has been found that specific items of
additional information are routinely
necessary for permit review, the district
engineer should be allowed to develop
supplemental information forms.
Another observed that restricting

-production of local forms may inhibit
joint permit application processes. If it
becomes necessary to routinely request
additional information, the Corps can
change the application form, but that
must be done at Corps headquarters
with the approval of the Office of
Management and Budget. This change
does not place any additional
restrictions on developing local forms.
As is now the case, local forms may be
developed for joint processing with a
Federal or state agency.

Section 325. 1{d}(8) This is a new
section requiring an applicant to incliude
provisions for siting, construction, ’
monitoring and managing the artificial
reef as part of his application for a
permit. One commenter suggested that
the criteria for accomplishing these
activities must be completed in the
National Artificial Reef Plan before
establishment of such reefs can be
encouraged. Another recommended that
the regulation describe more specifically
the information to be supplied by an
applicant with regard to monitoring and
maintaining an artificial reef. The plan
includes general mechanisms and
methodologies for monitoring the
compliance of reefs with permit
requirements, and managing the use of
those reefs. It can be used as a guide for
the information to be supplied by the
permit applicant. Specific conditions for
monitoring and managing, as well as for
maintaining artificial reefs generally
need to be site-specific and should be
developed during permit processing.

The U.S. Coast Guard requested that
they be provided copies of permit

-applications for artificial reefs, and that
a permittee be required to notify the
Coast Guard District Commander when
reef construction begins and when it is -
completed so timely information can be
included in notices to mariners. The
district engineer may elect to consult
with the Coast Guard, when
appropriate, during the pre-application

phase of the permit process. At any rate,
the Coast Guard will receive public
notices of permit applications, and may
make recommendations to ensure
navigational safety on a case-by-case
basis. Appropriate conditions can be
added to permits to provide for such
safety

Section 325.1(e): Several commenters
expressed concern with language
changes requiring only additional
information “essential to complete an
evaluation” rather than the former
requirement for information to “assist in
evaluation of the application.” They felt
this change would reduce the data base
on which decisions would be made.
They indicated further that without
necessary additional information,
district engineers would not be able to
make a reasonable decision, the public’s
ability to provide meaningful comments
would be limited, and resource agencies
would have to spend more time
contacting the applicant and gathering
information. They felt this could
increase delays rather than limiting
them. Several commenters asked that
the regulations be altered to specifically
require submission of information
necessary for a 404(b)(1) evaluation.
Similar concerns were expressed with
the change stating that detailed '
engineering plans and specifications
would not be required for a permit
application. Commenters advised that
without adequate plans or the ability to
routinely require supplemental
information it may be impossible to
insure compliance with applicable water
quality criteria or make reasonable
permit decisions. Other commenters

- wanted further restrictions placed on
the district engineer’s ability to request
additional information. Suggestions
included altering the regulations to
specify the type, need for, and level of
detail which could be requested, and -
requiring the district engineer to prepare
an analysis of costs and benefits of such
information. Some commenters objected
to requirements for providing
information on project alternatives and
on the source and composition of
dredged or fill material.

This paragraph has been changed as
proposed. The intent of this change was
to assure that information necessary to
make a decision would be obtained,
while requests for non-essential
information and delays associated with
such requests would be limited.

Section 325.2(a)(6): The new
requirement to document district
engineer decisions contrary to state and
local decisions was adopted essentially
as proposed. The reference to state or
local decisions in the middle of this
paragraph incorrectly did not reference

§ 320.4(j)(4) in addition to § 320.4(j)(2).
The adopted paragraph references state
and local decisions in both of these
paragraphs.

Section 325.2(b)(1)(ii): The May 12,
1983, proposed regulations sought to
speed up the process by reducing the
standard 60 day comment/waiver period
to 30 days for state water quality
certifications. Commenters on this
paragraph offered a complete spectrum
of views from strong support for the
proposed changes to strong opposition
to the proposal. Comments within this
spectrum included opinions that: states
must have 60 days; certification time
should be the same as allowed by EPA
{i.e. 8 months); the proposal is illegal; it
conflicts with some state water quality
certification regulations and procedures;
and it would reduce state and public
input to the decision-making process.
Most states objected to this reduction
with many citing established water
quality certification procedures required
by statute and/or regulations which
require notice to the public {(normally 30
days) and which allow requests for
public hearings which cannot be
completed within the 30-day period. We
have, therefore, retained the 60 day
period in the July 22, 1982, regulations.
Some Corps districts have developed
formal or informal agreements with the
states, which identify procedures and
time limits for submittal of water quality
certifications and waivers. Where these
are in effect, problems associated with
certifications are minimized.

Many commenters objected to the
May 12, 1983, proposal to delete from
the July 22, 1982, regulations the
statement, “The request for certification
must be made in accordance with the
regulations of the certifying agency."
Deleting this statement will not delete
the requirement that valid requests for
certification must be made in _
accordance with State laws. However,
we have found that, on a case-by-case
basis in some states, the state certifying
agency and the district engineer have
found it beneficial to have some
flexibility to determine what constitutes
a valid request. Furthermore, we believe
that the state has the responsibility to
determine if it has received a valid
request. If this statement were retained
in the Corps regulation, it would require
the Corps to determine if a request has
been submitted in accordance with state
law. To avoid this problem, we have
decided to eliminate this statement.

Section 325.2(d)(2): Numerous
commenters expressed concern with
comment periods-of less than 30 days.
They were concerned that, in order to
expedite processing times, 15 day
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notices would become the norm. These
commenters stated that 15 days was
insufficient to prepare substantive
comments and would not allow the
public adequate participation in the
permit process as mandated by Section
101 of the CWA. State agencies noted
that, with internal and external mail
requiring as much as a week each for
the Corps and the state, 15 days would
not provide any time for consideration
of a project. Several commenters noted -
that such expedited review times might
actually be counter-productive, as
Federal and state agencies might
routinely oppose projects and request
permit denial so that they would then
have sufficient time to review a project
and to work with an applicant to resolve
conflicts. We recognize that 15 days is a
very short comment period considering
internal agency processing and mail
time. We expect that comment periods
as short as 15 days would be used only
for minor projects where experience has
shown there would be little or no
controversy. Some districts have been
routinely using comment periods of less
than 30 days (20 and 25 days) while
others have used such procedures in
only a limited number of special cases.
In adopting this provision, we have
modified the May 12, 1983, proposal to
require the district engineer to consider
the nature of the proposal, mail time, the
need to obtain comments from remote
areas, comments on similar proposals,
and the need for site visits before
designating public notice periods of less
than 30 days. Additionally, after
considering the length of the original
comment period as well as those items
noted above, the district engineer may
extend the comment period an
additional 30 days if warranted. We
believe this provides the desired
flexibility with the necessary restraints
on when to use comment periods of less
than 30 days.

* Sections 325.2(e)(1) and 325.5(b)(2):
Commenters supporting the use of
letters of permission (LOP) for minor
section 404 activities stated that
applicants will realize significant time
savings for minor requests while there
will be no loss in environmental
protection. Objectors believe that the
Corps is seeking administrative
expediency at the cost of environmental
protection. Issues raised by commenters
include: the legality of the 404 LOP
procedure without providing for notice
and opportunity for public hearing
(Section 404(a) of the CWA); the legality
of issuing a permit which would become
effective upon the receipt or waiver of
401 certification and/or a consistency
certification under the CZMA; the need

to be more definitive as to the criteria
for making a decision as to the
categories of activities eligible for
authorization under the LOP; and the
lack of coordination with Federal and
state resource agencies. A few
commenters were concerned that the
notice in the May 12, 1983, Proposed
Rules was insufficient because it did not
give the scope and location of the work
to be covered. The commenting states
also indicated that the notice was
insufficient for water quality
certification and coastal zone
consistency determination purposes.
Other commenters were concerned that,
while LOP’s would be coordinated with
Federal and state fish and wildlife
agencies, other resource agencies such
as EPA should also review Section 404
LOP’s. Based on the comments on the
proposed 404 LOP procedures, we have
decided not to adopt the 404 LOP
procedures as proposed. We are not
changing § 325.5(b)(2}), LOP format, nor
are we changing the section 10 LOP
provisions. Rather, we have revised

§ 325.2(e)(1) to describe a separate
section 404 LOP process. Unlike the
section 10 LOP process, the section 404
process involves the identification of
categories of discharges and a generic
public notice. This LOP process is a type
of abbreviated permit process which
could and has been developed under the
July 22, 1982, interim final regulations.
These procedures will avoid
unnecessary paperwork and delays for
many minor section 404 projects in
accordance with the intent of Section
101(f) of the Clean Water Act

Section 325.7(b): We have added a
provision that, when considering a
modification to a permit, the district
engineer will consult with resource
agencies when considering a change to
terms, conditions, or features in which
that agency has expressed a significant
interest.

Section 325.9: One commenter
generally supported this section on the
district engineer’s authority to determine
jurisdiction but indicated that § 325.9(c)
should not be adopted because it
reflects the provisions of a
Memorandum of Understanding (MOU)
with EPA and would not be applicable if
the MOU is revised or deleted. We have
determined that this paragraph is not
now needed and have decided not to
adopt it.

Appendix A—Permit Form and Special
Conditions

A. Permit Form

Project Description: A comment was
received stating that intended use
should be specified for all permitted

work and not just for the fills involved.
A comment was also received
suggesting that we be more specific on
what discharges are covered by permit
authorizations. We agree with these
points and have made appropriate
changes to the instructional material
relating to project descriptions.

General Conditions
General Condition 1: Several

‘commenters stated that the specified

three month lead time on the requesting
of permit extensions was too long. We
agree with these commenters and have,
therefore, reduced this lead time from
three to one month.

General Condition 2: One commenter
recommended that the wording of this
condition, relating to the maintenance of
authorized work, be modified to indicate
that restoration may be required if the
permittee fails to comply with the
condition. We agree and have modified
the condition accordingly. Another
commenter stated that it would not be
reasonable to enforce this condition
when a permitted underground facility is
abandoned. We generally agree with
this statement. However, we believe the
procedures governing the enforcement
of permit conditions are flexible enough
to allow a reasonable approach in such
situations.

General Condition 3: One commenter
indicated that this condition should be
modified to require the permittee to halt
work that could damage discovered
historic resources and to protect those
resources from inadvertent damage.
That commenter also indicated that
under certain circumstances it would
not be necessary to notify the Corps or
to halt work. This notification
requirement has been in effect since
1982, and the continuation of this
requirement provides for the Corps to be
notified in a timely manner. With this
notification, the Corps can react quickly
to determine the appropriate course of
action. We believe this approach has
proven to be satisfactory. Therefore, this
condition is being adopted as proposed.

Proposed General Condition 4: In our
proposal, we specifically requested
comments on this condition, which
would require recording the permit on
the property deed. More than half the
comments received were on this
proposal. All but one of the commenters
who addressed this condition were
critical of it to a greater or lesser degree.
Institutional interest observed that this
condition would only add to their costs,
since once lands were purchased they
were seldom sold. Institutional and
industrial interests observed that
permits often relate to easements and
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not to fee simple ownership and that
compliance with the proposed condition,
in such situations, would not be possible
or meaningful in some locations. One
commenter stated that a recordation
condition should not be necessary,
provided permittees complied with
proposed General Condition 5, which
requires owners to notify the Corps
when property is transferred. To
strengthen the property transfer
condition, we have modified the
statement preceding the transferee’s
signature to specify that the requirement
to comply with the terms and conditions
of the permit moves with the property.
One commenter stated that a general
condition requiring recordation where
possible would be unfair, since it would
not be uniformly applicable to all -
permittees. Further coordination with
our field offices indicates that
compliance with and use of the
proposed condition probably occurs
only in a few locations. This
coordination also indicates that for
some jurisdictions, where recordation is
possible, the cost of recordation may be
so-great that it exceeds the benefits.
Given that recordation may not be
practical or appropriate for all Corps
permits, we have deleted this general
condition from the permit form and
renumbered the remaining general’
conditions accordingly. On the other
hand, the recordation requirement is
appropriate and useful for many types of
structures needing Corps permits, to
provide fundamental fairness toward
future purchasers of real property and to
facilitate enforcement of permit
conditions against future purchasers.
For example, if the Corps were to issue
a permit for a pier, that permit would
_ require the owner to maintain the pier in
good condition and in conformance with
the terms and conditions of the permit. If
the builder of the pier were to allow the
pier to deteriorate, he could easily
transfer the pier and associated property
with no notice to the purchaser of the
legal obligation to repair and maintain
the pier, unless the permit were
recorded along with the title documents
relating to the associated property. This
failure to give notice to prospective
purchasers would be unfair, and would
increase the Federal Government’s
difficulty in enforcing permit conditions
against future purchasers. Because of
this important notice function, we have
added a recordation condition under B.
Special Conditions, for use wherever
recordation is found to be reasonably
practicable and appropriate.

General Condition 4 (Proposed
General Condition 5): One commenter
suggested that this condition, relating to

the transference of the permit with the
property, be modified to provide for
notice and approval from the Corps
before the permit is transferred. The
reason given for this suggestion was that
the Corps may have special knowledge
of the particular transferee’s history and
capabilities and may wish to modify the
terms and conditions of the permit
accordingly. The suggested change
would require the issuing office to
conduct a review and prepare decision
documentation every time property is
transferred and there is a Corps permit
involved. We believe that such a review
in every case involving the transfer of a
permit would constitute an inefficient
use of available resources. Under the
procedures contained in 33 CFR 325.7, a
permit is subject to suspension,
modification, or revocation at any time
the Corps determines such action is
warranted. We believe this is a better
approach, and have, therefore, retained
the proposed wording of this condition.

General Condition.5 (Proposed
General Condition 6): One commenter
recommended that this proposed
condition, which relates to compliance
with the provisions of the water quality
certification, be changed to provide for
the modification of the Corps permit if
EPA promulgates a revised Section 307
standard or prohibition which applies to
the permitted activity. We agree that
permits must be modified when
circumstances warrant. Procedures
governing modifications are contained
in 33 CFR 325.7, and we advise
permittees of these procedures in item 5
(Reevaluation of Permit Decision) under
the “Further Information” heading.
Therefore, since we believe this .
potential requirement for permit
modifications is adequately covered
under the “Further Information”
heading, we have retained the proposed
wording of this condition.

General Condition 6 (Proposed
General Condition 7): One commenter
noted that compliance inspections
should be conducted during normal
working hours. As a general rule, this
observation seems reasonable.
However, since we believe that
compliance inspections will be
scheduled during normal working hours
when possible, we have not made any
changes to the proposed wording of this
condition.

Further Information

Limits of Federal Liability: One
commenter suggested that the
Government could, under certain
circumstances, be held liable for
damages caused by activities authorized

_ by the permit and suggested that Item 3,

which limits the Government’s liability,

be deleted in its entirety. While it is true
that-some courts have found the United
States liable for damages sustained by
the owners of permitted structures or by
individuals injured in some way by
those structures, it has never been the
intent of the Corps to assume either type
of liability or to insure that no
interference or damage to a permitted
structure will occur after it has been
built. In permitting structures within
navigable waters, the Corps does not
assume any duty to guarantee the safety
of that structure from damages caused
by the permittee’s work or by other
authorized activities in the water, such
as channel maintenance dredging. This
is viewed as an acceptable limitation on
the privilege of constructing a-private
structure for private benefit in a public
waterway, particularly since insurance
is readily available to protect the
permittee from any damage his structure
may sustain. Accordingly, the language
in Item 3 has been further clarified to
preclude any inference that the

- Government assumes any liability for

interference with or damage to a
permitted structure as a result of work
undertaken by or on behalf of the United

" States in the public interest.

Reevaluation of Permit Decision: One
commenter recommended that
reevaluations be limited to the three
circumstances listed. Although we
believe that the vast majority of the
reevaluations required will qualify
under one of the three listed
circumstances, we cannot exclude the
possibility of non-qualifying, unique
situations where the public’s good may
require a reevaluation of a permit

- decision. Therefore, we have retained -

the wording which states that
reevaluations will not necessarily be
limited to the circumstances listed.
Another commenter recommended that
we add to this item that we have the
authority to issue administrative orders
to require compliance with the terms
and conditions of permits and to initiate
legal actions where appropriate. The -
procedures governing these actions are
contained in 33 CFR 326.4 and 326.5 and
reference was made to these procedures
in the proposed wording. However, we
agree that it would be helpful to modify .
the proposed wording to provide
permittees with a better understanding
of our enforcement options; we have
modified the text accordingly.

B. Special Conditions

One commenter suggested that -
Special Condition 5, which requires
permittees authorized to perform certain
types of work to provide advance
notifications to the National Ocean
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Service and the Corps before beginning
work, be changed to allow verbal
notifications followed by written
confirmations. We have determined that
this suggestion, if adopted, would
greatly increase the chance of errors in
notice documents published by the
Government and would not be in the
best interest of mariners. Two weeks
advance notice is a reasonable period of
time both for construction scheduling
and for Government notification to
mariners. Therefore, we have not
adopted this suggestion.

One commenter suggested that a
special condition be added, for use
when appropriate, to require the
permittee to carry out a historic
preservation plan attached to the permit.
The wording of special conditions are
normally determined on a case-by-case
basis. Only those that are used often
and are subject to standardized wording
are listed in Appendix A (B. Special
Conditions). While we agree that special
conditions of this nature may be
required, we do not believe they lend
themselves sufficiently to standardized
wording to warrant adding a specific
special condition to Appendix A.

Three comments were received which
related to General Condition (n) on the
previous permit form. This condition
required the permittee to notify the
issuing office of the date when the work
authorized would start and of any
prolonged suspensions before the work
was complete. Two of the commenters
recommended that this provision be
retained as a general condition, and one
commenter recommended that it be
specified as a special condition. OQur
research indicates that this condition, as
a general condition applicable to all
permitted activities, has been virtually
unenforceable in most areas and of
limited use as a permit monitoring tool.
We agree that special conditions
requiring permittees to notify the Corps,
in advance, of the dates permitted
activities will start, are appropriate in
certain situations. Two of these
situations are covered by Special
Condition 3 [maintenance dredging) and
Special Condition 5 (charting of
activities by National Ocean Service).
Since we believe our field offices are in
the best position to identify any other
situations in which similar special
conditions would be appropriate, we
have not adopted these
recommendations.

As discussed under Proposed General
Condition 4 above, we have added a
sixth special recordation condition for
use where recordation is found to be
reasonably practicable. :

General: In addition to several
editorial changes, we have added

definitions for the word “you’ and its
derivatives and the term “this office’ at
the beginning of the permit form. We
have substituted the term “this office”
for references to the district engineer
throughout the form.

Part 326—~Enforcement

General: Three commenters objected
to what they perceived as a lack of
specific requirements and recommended
that the word “should” be changed to
“shall” throughout Part 326. Another
commenter stated that the proposed
regulations were too specific and
recommended that a significant amount
of the procedures in this Part be deleted
and addressed in internal guidance. The
word “should,” where used, allows
district engineers to base their
enforcement actions on an assessment
of what is the best approach on a case-
by-case basis. The word “shali”” would
require district engineers to implement
specified actions even though such
actions may be obviously inappropriate
in relation to a particular case. We
believe this flexibility is appropriate and
have, therefore, retained the word
“should” in most of the places where it
occurred in the proposed regulations.
However, the word “will” is used at
various places in this Part where
flexibility is not appropriate. We believe
that the proposed language achieves a
proper balance between the providing of
necessary guidance and flexibility.

Finally, one commenter suggested that
Part 326 be rewritten to include only two
requirements: orders for immediate
réstoration of filled wetlands and
referrals for legal action if these orders
are not complied with. When Congress
established the Corps regulatory
authorities, it allowed for the issuance
of permits. To ignore the issuance of
permits as one means of resolving
violations would be inappropriate.

Section 326.1: As a result of further
internal coordination, we have
determined that it would be appropriate
to make it clear that nothing in this Part
establishes a non-discretionary duty on
the part of a district engineer. Further,
nothing in this Part should be
considered as a basis for a private right
of action against a district engineer.
Therefore, we have modified this
paragraph accordingly.

Section 326.2: One commenter
recommended that this statement of
general enforcement policy be expanded
to provide priority guidance on
enforcement actions. Two other
commenters recommended
strengthening of this paragraph, with -
one recommending that it cite the firm
and fair enforcement of the law to
prohibit and deter damage, to require

restoration, and to punish violators as
the purpose of the Corps enforcement
program. In that we refer in this
paragraph to unauthorized activities, we
are reflecting the fact that these
activities are unauthorized and subject
to enforcement actions pursuant to. the
legal authorities cited at the beginning of
this Part. Further, the other
recommended changes would simply
duplicate the discussions of enforcement
methods and procedures already
contained in §§ 326.3, 326.4, and 326.5.
However, we have added a statement to
this provision to reflect the fact that
EPA has independent enforcement
authorities under the Clean Water Act,
and thus, district engineers should
normally coordinate with EPA.

Section 326.3(b): One commenter
recommended that this paragraph be
amended to require the establishment of
numbered file systems for violations.
Most Corps districts already assign
control numbers to enforcement actions,
and since this is an administrative
function, we have determined that it
would be inappropriate to include this
requirement in a Federal regulation -
designed to provide enforcement policy.

Section 326.3(c}(2): One commenter
suggested rewording of this paragraph to
make it clear that a violation involving a
completed activity may or may not be
resolved through the issuance of a Corps
permit. The reference in the proposed
wording to not initiating “any additional
work before obtaining required
Department of the Army authorizations”
apparently led to the commenter
misunderstanding this paragraph. The
intent of this wording related to warning
a violator not to initiate work on other
projects before obtaining required Corps
permits. Since the violator is in the
process of being made aware of the
legal requirements for obtaining Corps
permits, we have determined that this
warning is unnecessary and have,
therefore, deleted it.

Section 326.3(c)(3): One commenter
recommended that this paragraph be
amended to indicate that the
information requested will aiso be used
for determining whether legal action is
appropriate in addition to determining
what initial corrective measures may be
required. We agree that the information
obtained from violators may provide a
basis for enforcement decisions other
than those relating to interim corrective
measures. Therefore, we have revised
this provision to provide for notifying
violators of potential enforcement
consequences and for the more
generalized use of the information
provided by violators in the
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identification of appropriate
enforcement measures.

Section 326.3(c)(4): One commenter
recommended that this provision be
reworded to indicate that the limitations
on unauthorized work of an emergency
nature are to be established in
conjunction with-Federal and state
resource agencies. We believe it is
understandable that actions of this type
will be completed on an expedited basis
with the procedures in § 326.3(c-d) being
followed concurrently. Since § 326.3(d)
already provides for interagency
consultations, in appropriate cases, we
do not believe it is necessary to
duplicate that guidance in this provision.

Section 326.3(d)(1): One commenter
recommended that “initial corrective
measures” be defined as measures
“which substantially elminate all
current and future detrimental impacts
resulting from the unauthorized work.”
This commenter also recommended that
the procedures in 33 CFR 320.4 and 40
CFR Part 230 be referenced for use in
determining what “initial corrective
measures” are required. Essentially, this
commenter is recommending that all
violators be denied a Corps
authorization and required to undertake
full corrective measures in the initial
stage of an enforcement action. This
would not be a reasonable or practical
approach, since it would eliminate
public participation and would result in
the removal of work that may have been
permitted under normal circumstances.
Another commenter objected to the
statement that further enforcement
actions *“should normally” be
unnecessary if the initial corrective
measures substantially eliminate all
current and future detrimental impacts.
This commenter sees this provision as
‘barring legal action in appropriate cases
such as those involving willful, flagrant,
orrepeated violations. This is not the
case. To say that such corrective
measures ‘‘should normally” resolvea -
violation does not mean that they will
“always" resolve a violation. Another
commenter stated that consultations
with the Fish and Wildlife Service and

-the National Marine Fisheries Service
should be made mandatory in this
paragraph pursuant to the Fish and
Wildlife Coordination Act. The reason
given was that this provision would-
result in the issuance of permits which
would require such consultations. This
paragraph deals with initial corrective
measures and not with the issuance of
permits. These agencies will be given an
opportunity to comment in response to a
public notice before any decision is
made on an after-the-fact permit
application. In view of the above

discussion, we have retained the
proposed wording of this paragraph.

Section 326.3(d)(2): One commenter
recommended that this paragraph be
deleted on the basis that it provided the
district engineer with too much
discretion and questioned the cross-
reference to § 326.3(3). This paragraph
was intended to provide guidance to
district engineers in situations involving
prior initiations of litigation or denials of
essential authorizations or certifications
by other Federal, state or local agencies.
We believe district engineers should
have the discretionary authority to
determine what is a reasonable and
practical course of action for the Corps
under these circumstances. However,
we have revised this paragraph to
clarify its intent and to correct the cross-
reference.

Section 326.3(d)(3): As a result of

er review within the Corps, we

have determined that the provision
proposed as § 326.3(¢)(1)(i}, which states

‘that it is not necessary to issue a Corps

permit for initial corrective measures,
should be moved to § 326.3(d) to more
appropriately reflect the sequence of
enforcement procedures. Therefore, we
have modified this provision and
established it as new § 326.3(d)(3).
Section 326.3(e): One commenter
objected to the after-the-fact permit
process, and observed that the process
was generally seen as a mechanism to
avoid compliance with the law.
Exceptions to the processing of after-
the-fact permit applications are
contained in § 326.3(e){i~iv). However,
in most cases, the public participation
associated with the processing of an
application is nécessary before a -
violation can be appropriately resolved.
Section 326.3(e)(1): One commenter
recommended that this paragraph be
amended to specify the criteria for legal
action and to require that public notices
associated with after-the-fact permit
applications clearly identify that a
violation is involved. The criteria for
legal actions are given in § 326.5(a), and
permit decisions are based on whether
an activity complies with the section
404({b}(1) Guidelines, where applicable,
and on whether it is or is not found to be
contrary to the public interest. Permit.
decisions are not based on whether a
permit application is before or after-the-
fact. We have, therefore, retained the
proposed wording of this paragraph.
Proposed Section 326.3(e)(1)(i): We
have deleted this provision here and
have moved a modified version of it to"
new § 326. 3(d)[3) see discussion under
8 326.3(d)(3).
Section 326. 3{e}{1 }[1}—Proposed as
326.3(e)(1)(i1): This provision indicates

that the processing of an after-the-fact
permlt apphcatlon will not be necessary
“when" detrimental impacts have been
eliminated by restoration. One
commenter recommended that district
engineers be required to consult with
EPA before determining that restoration
has been completed that eliminates
current and future detrimental impacts.
We have addresse this comment by
modifying § 326.2 and § 326.3(g) to
provide for such coordination when the
district engineer is aware of an
enforcement action being considered by
EPA under its independent enforcement
authorities. Another commenter
observed that the word “when”
appeared to be in error and |
recommended substituting the word
“unless.” This would indicate that the
Corps should process an after-the-fact

- permit application only after restoration

had taken place and there is no work
requiring a permit. This obviously would

-not be reasonable. In view of the above

discussion, we have retained the
proposed wording of this provision. -

Section 326.3(e)(1)(iii)—Proposed as
326.3(e)(1)(iv): One commenter
recommended that a provision be added
to this paragraph to prohibit the
acceptance of an application for a Corps
permit where an activity is not in
compliance with other Federal, state, or
local authorizations or certifications. In
essence, this amounts to requiring
district engineers to take steps to
enforce the terms and conditions of
another agency’s authorization or
certification. We believe this is the
issuing agency's responsibility and not
the responsibility of the Corps. Of
course, where that other agency has
denied a requisite authorization, the
Corps would not accept an application
for processing.

Section 326.3(e)(1 J(iv)—Proposed as
326.3(e)(1)(v): Two commenters
recommended rewording of this
paragraph to prohibit the acceptance or
processing of any after-the-fact permit
application when the Corps is aware of
litigation or other enforcement actions
that have been initiated by other

" Federal, state or local agencies. We

believe the Corps should, in appropriate
situations, be able to take positions on
cases that are in conflict with the
viewpoints of other agencies. Therefore,
we have retained the wording of this
paragraph essentially as proposed. .
However, since EPA has independent
enforcement authorities, we have
provided for coordination with EPA in
§§ 326.2 and 326.3(g). .

Section 326.3(g): One commenter
indicated that this-paragraph should
delineate EPA's responsibility over
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recognizing and reporting unpermitted
discharges. This paragraph deals only
with cases where EPA is considering an
enforcement action. The reporting of
violations is covered under § 326.3(a).
Another commenter recommended that
this paragraph be reworded to ensure
that Corps actions under Part 326 are
not in conflict with EPA enforcement
actions. Another commenter, a state
agency, suggested that this provision be
expanded to require similar
consultations with state agencies that
have initiated enforcement actions. The
reason we have provided for -
consultations with EPA in this
paragraph is due to the fact that both the
Corps and EPA have overlapping
authorities pursuant to the Clean Water
Act. This is not the case with state
agencies. Nevertheless, we believe
district engineers will wish to consult
with state agencies in appropriate
circumstances. In any event, as we
stated in our discussion relating to the
wording of § 328.3(e)(iv), we believe the
Corps should have the right to take a
position that may conflict with another
agency's viewpoint. However, we have
revised this provision to emphasize that
district engineers should coordinate
with EPA when they are aware of
enforcement actions being considered
by EPA under its independent
enforcement authorities.

Section 326.4(a-b): As a result of
further internal coordination, we have
determined that § 326.4(a) should make
it clear that district engineers have the
discretionary authority to determine
when the inspection of permitted
activities is appropriate. We have.
modified § 326.4(a) accordingly. In
addition, we have added a new
§ 326.4(b) to further discuss inspection
limitations.

Section 326.4(d)—Proposed as
326.4(c): One commenter, a state agency,
objected to the provisions in this
paragraph for attempting to obtain
voluntary compliance before issuing a
formal compliance order. The rationale
given was that the absence of a formal
order would make coordination between
the Corps and the state difficult.
Another state agency recommended
consultations with state agencies and
with EPA. The proposed, non-
compliance procedures do not prohibit
early coordination with other regulatory
agencies, when appropriate, and
presumably, if the permittee quickly
brings his work into compliance, such
coordination should not be necessary.

One commenter objected to allowing
a district engineer to issue a compliance
order and to not making the use of Corps
suspension/revocation procedures or

legal actions mandatory. Another
commenter recommended that
suspension/ revocation procedures or
legal actions be made mandatory if a
violator fails to comply with a
compliance order. The issuance of a
compliance order is provided for in
section 404(s) of the Clean Water Act,
and in most cases, we believe that the
methods available for obtaining
voluntary compliance should be used
before discretionary consideration is
given to using the Corps suspension/
revocation procedures or initiating legal
action.

Another commenter objected to the
term “significantly serious to require an
enforcement action” on the basis that all
violations are worthy of some
enforcement action. Minor deviations
from the terms and conditions of a
Corps permit may not always warrant
an enforcement action. For example,
would a dock authorized to be
constructed with a length of 50 feet but
inadvertently constructed with a length
of 51 feet constitute a violation
warranting an enforcement action? We
agree there may be extenuating
circumstances, such as the additional
length of the dock being just enough to
impact the water access of a neighbor.
However, this is a judgment that is best
made by the district engineer involved.

One Commenter objected to the term
“mutually agreeable solution” on the
basis that such a solution could
invalidate the prior results of
coordination with resource agencies.
Since this term refers to bringing the
permitted activity into compliance or the
resolution of the violation with a permit
modification using the modification
procedures in 33 CFR 325.7(b), such
resolutions would not invalidate prior
coordination. In view of the above
discussion, we have retained the
proposed wording of this paragraph.

Section 326.5(a): One commenter
requested that the words “willful” and
“repeated” be deleted from this
paragraph, the rationale being,
apparently, that most violators are not
repeat or willful offenders and that the
Corps should take the one opportunity it
has to bring legal action against these
one-time violators. We do not agree
with this approach as being either
reasonable or practical. Another
commenter recommended adding
violations that result in substantial
impacts to the list of violations that
should be considered appropriate for
legal action. We agree with this -
recommendation and have modified the
wording of this provision accordingly.

Section 326.5(c): One commenter
recommended rewording of this -

paragraph to require that copies be
provided to EPA of Corps referrals to
local U.S. Attorneys. We believe it
would be more appropriate to address
matters relating to the detailed aspects
of interagency coordination in
interagency agreements. Therefore, we
have retained the proposed wording of
this paragraph.

Section 326.5(d}(2): As a result of
further internal coordination, we have
determined that litigation cases
involving isolated water no longer need
to be referred to the Washington level
on a routine basis. Therefore, we have
deleted this provision.

Section 326.5(e): One commenter
recommended that the word “may” be
replaced with the words “encouraged
to” in the provision relating to sending
litigation reports to the Office of the
Chief of Engineers when the district
engineer determines that an
enforcement case warrants special
attention and the local U.S. Attorney
has declined to take legal action. We
agree with this recommendation and
have made the change. )

Another commenter suggested that
wording be aided to this paragraph to
address circumstances in which permits
are not required. The fact that a legal
option may not be available does not
mean that a permit is not required. If the
district engineer chooses to close the
case record, the activity in question will
still be unauthorized and therefore
illegal. Such unauthorized activities will
be taken into account if the responsible
parties become involved in future
violations. One commenter suggested
that Corps attorneys initiate legal
actions as an alternative to actions by
local U.S. Attorneys. However, the

- Corps does not have the authority under

existing Federal laws to initiate legal

actions on its own.

Another commenter recommended
that this paragraph be modified to
provide for joint Federal/state
prosecution of violators. Since this
involves discretionary decisions on the
part of the Department of Justice, it
would not be appropriate to include a
provision of this nature in the Corps
enforcement regulations.

-Part 328—Definition of Waters of the

United States

This part is being added in order to
clarify the scope of the Section 404
permit program. This part was added in
direct response to many concerns
expressed by both the public and the
Presidential Task Force on Regulatory
Relief. We have not made changes to
existing definitions; however, we have
provided clarification by simply setting
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them apart in a separate and distinct
Part 328 of the regulation.

The format for Part 328 has been
changed slightly from the proposed
regulation in order to improve clarity
and reduce duplication. The content of
the proposed § 328.2 “General
Definitions” has been partially
combined with § 328.3 “‘Definitions.”
The remainder has been reestablished
as § 328.5, “Changes in Limits of Waters
of the United States.” Section 328.2 has
been established as “General Scope.”
The proposed §§ 328.4 and 328.5 have
been combined into § 328.4 and renamed
“Limits of Jurisdiction.”

A number of commenters appeared to
have misinterpreted the intent of this
part. Many thought we were trying to
reduce the scope of jurisdiction while
others believed we were trying to
expand the scope of jurisdiction. Neither
is the case. The purpose was to clarify
the scope of the 404 program by defining
the terms in accordance with the way
the program is presently being
conducted.

Section 328.3: Definitions. This section
incorporates the definitions previously
found in § 323.3 (a), (c), (d), (f) and (g).
Paragraphs {c), (d), () and (g) were
incorporated without change. EPA has
clarified that waters of the United States
at 40 CFR 328.3(a)(3) also include the
following waters:

a. Which are or would be used as
habitat by birds protected by Migratory
Bird Treaties; or

b. Which are or would be used as
habitat by other migratory birds which
cross state lines; or

c. Which are or would be used as
habitat for endangered species; or

d. Used to irrigate crops sold in
interstate commerce.

For clarification it should be noted
that we generally do not consider the
following waters to be “Waters of the
United States.” However, the Corps
reserves the right on a case-by-case
basis to determine that a particular
waterbody within these categories of
waters is a water of the United States.
EPA also has the right to determine on a
case-by-case basis if any of these
waters are “waters of the United
States.”

(a) Non-tidal drainage and irrigation
ditches excavated on dry land.

(b) Artificially irrigated areas which
would revert to upland if the irrigation
ceased.

(c) Artificial lakes or ponds created by
excavating and/or diking dry land to
collect and retain water and which are
used exclusively for such purposes as
stock watering, irrigation, settling
basins, or rice growing.

(d) Artificial reflecting or swimming
pools or other small ornamental bodies
of water created by excavating and/or
diking dry land to retain water for
primarily aesthetic reasons.

(e) Waterfilled depressions created in
dry land incidental to construction
activity and pits excavated in dry land
for the purpose of obtaining fill, sand, or
gravel unless and until the construction
or excavation operation is abandoned
and the resulting body of water meets
the definition of waters of the United
States (see 33 CFR 328.3(a)).

The term *“navigable waters of the
United States” has not been added to
this section since it is defined in Part
329.

A number of comments were received
concerning the proposed change to the
definition of the terms *‘adjacent” and
the proposed definitions for the terms
“inundation”, “saturated”, “‘prevalence”,
and “typically adapted.” A number of
commenters believed that these terms
may better define the scope of

- jurisdiction of the section 404 program,

but such definitions should more
rightfully be within the province of the
Environmental Protection Agency in
order to remain consistent with the
opinion of Benjamin Civiletti, Attorney
General (September 5, 1979). These
definitions would require the prior
approval of the Environmental
Protection Agency, which has not been
forthcoming. Therefore, these new
proposed definitions will not be adopted
at this time.

To respond to requests for
clarification, we have added a definition
for “tidal waters.” The definition is
consistent with the way the Corps has
traditionally interpreted the term.

Section 328.4: Limits of Jurisdiction.
Section 328.4(c)(1) defines the lateral
limit of jurisdiction in non-tidal waters
as the ordinary high water mark.
provided the jurisdiction is not extended
by the presence of wetlands. Therefore,
it should be concluded that in the
absence of wetlands the upstream limit
of Corps jurisdiction also stops when
the ordinary high water mark is no
longer perceptible.

Section 328.5: Changes in Limits of
Waters of the United States. This
section was changed to reflect both
natural and man-made changes to the
limits of waters of the United States.
This change was made for clarification
and resulted from consultation with the
Environmental Protection Agency.

Section 328.6: Supplemental
Clarification. Most commenters favored
the Corps plans to give special
consideration to unique areas such as
Arctic Tundra that do not easily fit the
generic” wetlands definition. Several

commenters indicated that the Corps
should clarify its intended use of this
section, and one questioned the need to
“describe” unique areas in the Federal
Register. A number of commenters
indicated that criteria should be
specified for determining wetland types
to be included as unique areas. Some
commenters stated that close
coordination between the Corps and the
Environmental Protection Agency will
be necessary when selecting unique
areas and developing procedures for
making wetland determinations in such
areas, since the Environmental
Protection Agency has the final
authority to determine the scope of
“Waters of the United States.”

While we believe that supplemental
clarificaion of unique areas will be a
positive step in clarifying the scope of
jurisdiction under the section 404 permit
program, we have determined that such
supplemental clarification can be done
under existing regulations of the
Environmental Protection Agency and
the Corps and therefore have deleted
this section.

Part 329—Definition of Navigable
Waters of the United States

We are currently planning to propose
a complete revision of Part 329 in the
near future, to simplify and clarify the
procedures involved, while retaining the
essential aspects of the relevant policy.
In the interim, we are making the two
minor changes discussed below.

Section 329.11: This section has been
modified to clarify that the lateral extent
of jurisdiction in rivers and lakes
extends to the edge of all such
waterbodies as it does in bays and
estuaries (§ 329.12(b)).

Section 329.12(a): This section has
been corrected to reflect that the
territorial seas, for the purpose of Rivers
and Harbors Act of 1899 jurisdiction,
extend 3 geographic miles everywhere
and are measured from the baseline.

Part 330—Nationwide Permits

We are reissuing the 26 nationwide
permits at § 330.5(a) as modified and
conditioned. The nationwide permits
will be in effect for 5 years beginning
with the effective date of this regulation,
unless sooner revised or revoked.

Section 330.1: This section was
restructured and updated in order to
improve its readability and technical
accuracy. The definition concerning the
division engineer's discretionary
authority was deleted from this section .
since similar language appears in
§ 330.2. “Definitions.” The discussion .
concerning the applicability of
nationwide permits as they relate to
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other Federal, state, and local
authorizations was deleted from this
section and relocated to § 330.5(d)
“Further Information.”

Section 330.2: The definition of the
term “headwaters" was deleted from
Part 323 and relocated to § 330.2{b),
since the definition is used as part of the
nationwide permit program. The
definition of the term “natural lake”
which was proposed at § 330.2{c) has
been deleted. Changes to the
“headwaters”/*isolated waters"
nationwide permit which is found at
§ 330.5(a)(26) have obviated the need for
this definition.

Section 330.5: In order to better inform
the public of the statutory authority
under which each nationwide permit has
been issued, we have added the
authority by parenthetical expression at
the end of each nationwide permit.

We had proposed nationwide permits
for activities funded or authorized by
another Federal agency or department
and for activities adjacent to Corps of
Engineers civil works projects. Most
commenters discussed the two proposed
nationwide permits together. The most
frequent comments questioned whether
they would comply with section 404(e)
of the CWA. They believed these
nationwide permits could authorize a
wide variety of Federal projects that
would not be similar in nature and
projects which could have significant
adverse environmental inpacts on
aquatic resources. Numerous
commenters stated that the Corps would
be delegating its 404(b}(1) compliance
responsibilities to other agencies and
that there is a natural tendency of such
agencies to be self-serving. Many
commenters, including some states,
objected that the public and other
agencies would not have an opportunity
to review some large individual projects.
Many commenters encouraged the
adoption of these nationwide permits; in
most cases they based their opinion
upon reduction in duplication and the
expediting of project authorization.
Based on the comments received we
have decided that clarification of
activities that could be covered by
nationwide permits would be necessary
to insure proper understanding and field
application. Because of the complexity
of doing this and an evaluation of the
comments received, we have decided
not to adopt these two nationwide
permits.

Section 330.5{a)(3): This nationwide
permit for repair, rehabilitation, or
replacement of existing structures or fill
has been clarified to show that beach
restoration is not authorized by this
nationwide permit.

Section 330.5(a)(6): This nationwide
permit for survey activities was clarified
to show that it does not authorize the
drilling of exploration-type bore holes
for oil and gas exploration.

Section 330:5(a)(7): This nationwide
permit for outfall structures was
clarified by adding language concerning
minor excavation, filling and other work
which is routinely associated with the
installation of intake and outfall
structures.

Section 330.5{a)(18): This nationwide
permit for discharges up to 10 cubic
yards was clarified by indicating that it
does not authorize discharges for the
purpose of stream diversion. The
footnote was deleted because it was
redundant with the terms of the
nationwide permit itself.

Section 330.5(a)(19): This nationwide
permit for dredging up to 10 cubic yards
was clarified by indicating that it does
not authorize the connection of canals
or other artificial waterways to
navigable waters of the United States.

Section 330.5(a)(22): This nationwide
permit for the removal of obstructions to
navigation was clarified by indicating
that it does not authorize maintenance
dredging, shoal removal, or riverbank
snagging.

Section 330.5(b)(3): This condition for
the protection of endangered species
was modified to set forth more clearly
options available to the district engineer
to satisfy section 7 of the Endangered
Species Act when it has been
determined that an activity may
adversely affect any listed endangered
species or its critical habitat.

Section 330.5(b)(7): This condition for
the protéction of wild and scenic rivers
was modified to define more clearly
components of the National Wild and
Scenic River System by showing that it
includes any Congressionally
designated “study river.”

Section 330.5(b)(9): This condition for
the protection of historic properties was
added in response to numerous
comments which expressed concern for
an apparent lack of consideration which
was being given historic properties. This
condition outlines the procedures to be
followed by both the permittee and the
district engineer to provide for
modification, suspension, or revocation
of a nationwide permit or contact with
the Advisory Council on Historic
Preservation if an activity authorized by
a nationwide permit may adversely
affect an historic property.

Section 330.5(b)(10): This condition
was added as a result of comments
which expressed concern that activities
performed under the nationwide permits
could impair reserved tribal rights.

Section 330.5(b) (11) and (12): These
conditions were adopted as proposed.
They provide notification to the public
that, within certain states, authorization
for the activity may have been denied
without prejudice as a result of state 401
water quality certification denial or
nonconcurrence with Coastal Zone
Management consistency. These
conditions trigger the provisions of
§§ 330.9 and 330.10.

Section 330.5(b)(13): This condition
was added to alert the public that
regional conditions may have been
added by the division engineer in
accordance with § 330.8(a).

Section 330.5(c): The Grandfathering
provision included in the October 5,
1984, final regulations expires on April 5,
1986, before the effective date of these
regulations and is, therefore, no longer
needed and has been deleted. A new
paragraph has been added to provide
the public further information on
nationwide permits as they relate to
such things as compliance with
conditions, other required
authorizations, property rights, Federal
projects, and revised or modified water
quality standards.

Section 330.5(d): This paragraph has
been added to clarify that the Chief of
Engineers has the authority to modify,
suspend, or revoke any nationwide
permit.

Some states indicated in their
comments that there might be other
ways to reduce burdens on the public
within their state other than the
nationwide permits. One state suggested
that it might be appropriate to revoke all
the nationwide permits in favor of
regional permits subject to interagency
review. The authority exists for the
Chief of Engineers to revcke some or all
of the nationwide permits within a state.
There are also existing provisions in the
regulations for district engineers and the
states to develop a permit system
designed around specific state
authorities. These existing provisions
include regional general permits,
programmatic general permits, transfer
of the 404 program (see 33 CFR 323.5),
joint processing, permit consolidation,
preapplication consultation and special
area management planning. Before
adopting a permit system designed
around specific state authorities, a
public notice providing an opportunity
for a public hearing would be issued
outlining the proposed permit system
within the state and the proposal to
revoke the nationwide permits. If such a
system is developed, the Chief of
Engineers will consider revoking all or
most of the nationwide permits within a
state,
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Section 330.8(a): The concept of case-
by-case regional conditioning authority
received overwhelming support. This
new paragraph allows the division
engineer through discretionary authority
to add activity specific conditions to
nationwide permits on a case-by-case
basis. The district engineer may do the
same when there is mutual agreement
with the permittee or when conditions
are necessary based on conditions of a
state 401 certification.

Section 330.8(c): This paragraph was
modified to clarify that, although the
division engineer has used discretionary
authority to require individual permits,
he may subsequently allow the activity
to be authorized by nationwide permit if
the impediment to using the nationwide
permit, which triggered the discretionary
authority, has been removed.

Section 330.8(c)(2): This paragraph
has been modified to allow division
engineers the discretionary authority to
require individual permits for categories
of activities or specific geographic areas.
This authority was previously exercised
by the Chief of Engineers. However, the
Chief of Engineers is retaining this
authority on a statewide or nationwide
basis.

Section 330.9: Many commenters
objected to the issuance of nationwide
permits when a state denies 401
certification. Their objections were
based on the Clean Water Act
requirement that “No license or permit
shall be granted until the certification
. . . has been obtained or has been
waived.” Commenters expressed strong
concerns about the validity of such
permits, and stated that issuance would
constitute a de facto transfer of the
administration of this portion of the 404
permit program to the objecting states.
An attendant concern was that, if states
were unable to respond within the time
specified by the Corps, a waiver would
be presumed, and the nationwide permit
would become effective, whether or not
this would have been the intent of the
state. Some commenters suggested that
states would be forced to deny
certifications because of inadequate
time to ensure that proposed activities
would not violate water quality
standards. Most commenters opposed
district engineers having discretionary
authority over conditions to the 401
certification. One commenter believes
this authority conflicts with states’
rights. Another suggested that the
proposed action could prod states into
adopting their own wetland laws and
regulatory programs. Several
commenters supported the proposal,
stating that it was a means of preserving
the utility of the general permit program.

Section 330.9 has been modified to
provide that, if a state denies a required
401 certification for a particular
nationwide permit, then authorization
for all discharges covered by the
nationwide permit within the state is
denied without prejudice until the state
issues an individual or generic water
quality certification or waives its right
to do so. We did not adopt the 30 day
waiver period but rather will rely on the
language at § 325.2(b)(1) which defines a
reasonable period of time. This section

" was also modified to notify the public

that the district engineer will include
conditions of the 401 water quality
certification as special conditions of the
nationwide permit.

Section 330.9(b): This subsection has
been added to notify the public of the
certification requirements of the various
nationwide permits.

Section 330.10: A number of coastal
states commented that consistency
determination or waiver thereof must
have been obtained prior to the
promulgation of the nationwide permits.
Some commenters asserted that such a
requirement is not a statutory
prerequisite to permit issuance. Others
contend that assuming a waiver of
certification preempts the individual
state’s authority and thwarts
Congressional intent that the permit
process involves oversight by the state

‘as well as Federal agencies.

Section 330.10 has been modified to

. state that, in certain instances where a

state has not concurred that a particular
nationwide permit is consistent with its
coastal zone management plan,
authorization for all activities subject to
such nationwide permit within or
affecting the state coastal zone agency’s
area of authority is denied without
prejudice until the applicant has
furnished to the district engineer a
coastal zone management consistency
determination pursuant to section 307 of
the Coastal Zone Management Act and
the state has either concurred in that
determination or waived its right to do
so.

Section 330.11: This subsection was

 added to clarify existing procedures to

establish a time limit in which a
permittee may rely on confirmation from
the district engineer that an activity is
covered by a nationwide permit, and to
specify procedures to modify, suspend,
or revoke the permittee’s right to
proceed under the nationwide permit
after the district engineer notified the
permittee that the activity may proceed.

Section 330.12: This subsection was
modified to provide a twelve month
transition period for projects which may
be affected by future changes in

nationwide permits. After considering
equity established in reliance on the
nationwide permit and that the public
will in all likelihood receive ample
notice of proposed changes, we believe
that this transition period is both
reasonable and equitable. In addition, if
necessary on a case-by-case basis we
can, even though there is a grandfather
provision, exercise discretionary
authority pursuant to § 330.8 or modify,
suspend or revoke individual
authorization pursuant to 33 CFR 325.7.

State Certification of Nationwide
Permits

Most states have issued or waived 401
certification and/or Coastal Zone
Management consistency concurrence
for.one or more of the twenty six
nationwide permits. Many states have
issued a conditional certification and
some have denied certification/
consistency concurrence. Final action is
still pending in some of the states but is
imminent. The primary mechanisn for
keeping the public informed of the status
and/or changes in state certifications or
Coastal Zone Management consistency
concurrence will be public notices
issued by the district engineers within
the affected states. The district
engineers will be issuing public notices
concurrent with the publication of these
regulations. Subsequent notices will be
issued as changes occur.

Listed below are those states which,
as of the date of this printing, have
either denied or conditionally issued 401
certification and/or coastal zone
management consistency concurrence
for one or more of the nationwide
permits. For more current and detailed
information you should consult with the
appropriate district engineer.

Alaska, California, Connecticut,
Florida, Hawaii, Illinois, lowa,
Louisiana, Maine, Maryland,
Massachusetts, Michigan, Minnesota,
Mississippi, Missouri, Nebraska, New
Hampshire, New Jersey, New York,
North Carolina, Pennsylvania, Rhode
Island, South Carolina, Tennessee,
Vermont, Washington, West Virginia
and Wisconsin.

Determinations under Executive
Order 12291 and the Regulatory
Flexibility Act. The Department of the
Army has determined that the revisions
to these regulations do not contain a
major proposal requiring the preparation
of a regulatory analysis under E.O.
12291. The Department of the Army
certifies, pursuant to section 605(b} of
the Regulatory Flexibility Act of 1980,
that these regulations will not have a
significant economic impact on a
substantial number of entities.
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Note 1.—The term “he” and its derivatives
used in these regulations are generic and
should be considered as applying to both
male and female.

List of Subjects
33 CFR Part 320

Environmental protection,
Intergovernmental relations, Navigation,
Water pollution control, Waterways.

33 CFR Part 321

Dams, Intergovernmental relations,
Navigation, Waterways.

33 CFR Part 322

Continental shelf, Electric power,
Navigation, Water pollution control,
Waterways.

33 CFR Part 323

Navigation, Water pollution control,
Waterways.

33 CFR Part 324
Water pollution control.
33 CFR Part 325

Administrative practice and
procedure, Intergovernmental relations,
Environmental protection, Navigation,
Water pollution control, Waterways.

33 CFR Part 326

Investigations, Intergovernmental
relations, Law enforcement, Navigation,
Water pollution control, Waterways.

33 CFR Part 327

Administrative practice and
procedure, Navigation, Water pollution
control, Waterways.

33 CFR Part 328

Navigation, Water pollution centrol,
Waterways. .

33 CFR Part 329
Waterways.
33 CFR Part 330

Navigation, Water pollution control,
Waterways.

Dated: November 4, 1986.
Robert K. Dawson,
Assistant Secretary of the Army (Civil
Works).

Accordingly, the Department of the
Army is revising 33 CFR Parts 320, 321,
322, 323, 324, 325, 326, 327, 329, and 330
and adding Part 328 to read as follows:

PART 320—GENERAL REGULATORY
POLICIES

Sec.

320.1 Purpose and scope.

320.2 Authorities to issue permits.
320.3 Related laws.

Sec.
3204 General policies for evaluating permit
applications.
Authority: 33 U.S.C. 401 et seg.; 33 U.S.C.
1344; 33 U.S.C. 1413,

§320.1 Purpose and scope.

(a) Regulatory approach of the Corps
of Engineers. (1) The U.S. Army Corps of
Engineers has been involved in
regulating certain activities in the
nation’s waters since 1890. Until 1968,
the primary thrust of the Corps’
regulatory program was the protection
of navigation. As a result of several new
laws and judicial decisions, the program
has evolved to one involving the
consideration of the full public interest
by balancing the favorable impacts
against the detrimental impacts. This is
known as the “public interest review.”
The program is one which reflects the
national concerns for both the
protection and utilization of important
resources.

(2) The Corps is a highly decentralized
organization. Most of the authority for
administering the regulatory program
has been delegated to the thirty-six
district engineers and eleven division
engineers. If a district or division
engineer makes a final decision on a
permit application in accordance with
the procedures and authorities
contained in these regulations (33 CFR
Parts 320-330), there is no
administrative appeal of that decision.

(3) The Corps seeks to avoid
unnecessary regulatory controls. The
general permit program described in 33
CFR Parts 325 and 330 is the primary
method of eliminating unnecessary
federal control over activities which do
not justify individual control or which
are adequately regulated by another
agency.

(4) The Corps is neither a proponent
nor opponent of any permit proposal.
However, the Corps believes that
applicants are due a timely decision.
Reducing unnecessary paperwork and
delays is a continuing Corps goal.

(5) The Corps believes that state and
federal regulatory programs should
complement rather than duplicate one
another. The Corps uses general permits,
joint processing procedures, interagency
review, coordination, and authority
transfers (where authorized by law) to
reduce duplication.

(6) The Corps has authorized its
district engineers to issue formal
determinations concerning the
applicability of the Clean Water Act or
the Rivers and Harbors Act of 1899 to
activities or tracts of land and the
applicability of general permits or
statutory exemptions to proposed
activities. A determination pursuant to

this authorization shall constitute a
Corps final agency action. Nothing
contained in this section is intended to
affect any authority EPA has under the
Clean Water Act.

(b) Types of activities regulated. This
Part and the Parts that follow (33 CFR
Parts 321-330) prescribe the statutory
authorities, and general and special
policies and procedures applicable to
the review of applications for
Department of the Army (DA) permits -
for controlling certain activities in
waters of the United States or the
oceans. This part identifies the various
federal statutes which require that DA
permits be issued before these activities
can be lawfully undertaken; and related
Federal laws and the general policies
applicable to the review of those
activities. Parts 321-324 and 330 address
special policies and procedures
applicable to the following specific
classes of activities:

(1) Dams or dikes in navigable waters
of the United States (Part 321);

(2) Other structures or work including
excavation, dredging, and/or disposal
activities, in navigable waters of the
United States (Part 322);

{3) Activities that alter or modify the
course, condition, location, or capacity

- of a navigable water of the United

States (Part 322);

(4) Construction of artificial islands,
installations, and other devices on the
outer continental shelf (Part 322);

(5) Discharges of dredged or fill
material into waters of the United States
(Part 323);

(6) Activities involving the
transportation of dredged material for
the purpose of disposal in ocean waters
(Part 324); and

(7) Nationwide general permits for
certain categories of activities (Part 330).

(c) Forms of authorization. DA
permits for the above described
activities are issued under various forms
of authorization. These include
individual permits that are issued
following a review of individual
applications and general permits that
authorize a category or categories of
activities in specific geographical
regions or nationwide. The term
“general permit” as used in these
regulations (33 CFR Parts 320-330) refers
to both those regional permits issued by
district or division engineers on a
regional basis and to nationwide
permits which are issued by the Chief of
Engineers through publication in the
Federal Register and are applicable
throughout the nation. The nationwide
permits are found in 33 CFR Part 330. If
an activity is covered by a general
permit, an application for a DA permit
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does not have to be made. In such cases,
a person must only comply with the
conditions contained in the general
permit to satisfy requirements of law for
a DA permit. In certain cases pre-
notification may be required before
initiating construction. (See 33 CFR
330.7)

(d) General instructions. General
policies for evaluating permit
applications are found in this part. .
Special policies that relate to particular
activities are found in Parts 321 through
324. The procedures for processing
individual permits and general permits
are contained in 33 CFR Part 325. The
terms “‘navigable waters of the United
States” and “waters of the United
States” are used frequently throughout
these regulations, and it is important
from the outset that the reader -
understand the difference between the
two. “Navigable waters of the United
States” are defined in 33 CFR Part 329.
These are waters that are navigable in
the traditional sense where permits are
required for certain work or structures
pursuant to Sections 9 and 10 of the
Rivers and Harbors Act of 1899, . . -

-“Waters of the United States” are
defined in 33 CFR Part 328. These
waters include more than navigable
waters of the United States and are the
waters where permits are required for
the discharge of dredged or fill material
pursuant to Section 404 of the Clean
Water Act.

§320.2 Authorities to issue permits.

(a) Section 9 of the Rivers and . _
Harbors Act, approved March 3, 1899 (33
U.S.C. 401) (hereinafter referred to as -
section 9), prohibits the construction of
any dam or dike across any navigable
water of the United States in the
absence of Congressional consent and
approval of the plans by the Chief of
Engineers and the Secretary of the
Army. Where the navigable portions of
the waterbody lie wholly within the
limits of a single state, the structure may
be built under authority of the
legislature of that state if the location
and plans or any modification thereof
are approved by the Chief of Engineers
and by the Secretary of the Army. The
instrument of authorization is
designated a permit (See 33 CFR Part
321.) Section 9 also pertains to bridges
and causeways but the authority of the
Secretary of the Army and Chief of
Engineers with respect to bridges and
causeways was transferred to the
Secretary of Transportation under the
Department of Transportation Act of
October 15, 1966 (49 U.S.C. 1155g(6)(A)).
A DA permit pursuant to section 404 of
the Clean Water Act is required for the
discharge of dredged or fill material into

waters of the United States associated
with bridges and causeways. (See 33
CFR Part 323.)

(b) Section 10 of the Rivers and
Harbors Act approved March 3, 1899, (33
U.S.C. 403) (hereinafter referred to as
section 10), prohibits the unauthorized
obstruction or alteration of any
navigable water of the United States.
The construction of any structure in or
over any navigable water of the United
States, the excavating from or
depositing of material in such waters, or
the accomplishment of any other work
affecting the course, location, condition,
or capacity of such waters is unlawful
unless the work has been recommended
by the Chief of Engineers and authorized
by the Secretary of the Army. The
instrument of authorization is
designated a permit. The authority of the
Secretary of the Army to prevent
obstructions to navigation in navigable
waters of the United States was
extended to artificial islands,

‘installations, and other devices located

on the seabed, to the seaward limit of

the outer continental shelf, by section - - -
“4(f) of the Outer Continental Shelf Lands

Act of 1953 as amended (43 U.S.C.
1333(e)). (See 33 CFR Part 322.)

(c) Section 11 of the Rivers and
Harbors Act approved March 3, 1899, (33
U.S.C. 404), authorizes the Secretary of
the Army to establish harbor lines
channelward of which no piers,
wharves, bulkheads, or other works may
be extended or deposits made without
approval of the Secretary of the Army.
Effective May 27, 1970, permits for work
shoreward of those lines must be
obtained in accordance with section 10
and, if applicable, section 404 of the
Clean Water Act (see § 320.4(0) of this
Part).

(d) Section 13 of the Rivers and .
Harbors Act approved March 3, 1899, (33
U.S.C. 407), provides that the Secretary
of the Army, whenever the Chief of
Engineers determines that anchorage

- and navigation will not be injured

thereby, may permit the discharge of
refuse into navigable waters. In the
absence of a permit, such discharge of
refuse is prohibited. While the
prohibition of this section, known as the
Refuse Act, is still in effect, the permit
authority of the Secretary of the Army
has been superseded by the permit
authority provided the Administrator,
Environmental Protection Agency {(EPA),
and the states under sections 402 and
405 of the Clean Water Act, (33 U.S.C.
1342 and 1345). (See 40 CFR Parts 124
and 125.) v

(e) Section 14 of the Rivers and .
Harbors Act approved March 3, 1899, (33
U.S.C. 408), provides that the Secretary

of the Army, on the recommendation of
the Chief of Engineers, may grant
permission for the temporary occupation
or use of any sea wall, bulkhead, jetty;
dike, levee, wharf, pier, or other work
built by the United States. This
permission will be granted by an
appropriate real estate instrument in
accordance with existing real estate
regulations. .

(f) Section 404 of the Clean Water Act
(33 U.S.C. 1344) (hereinafter referred to
as section 404) authorizes the Secretary
of the Army, acting through the Chief of
Engineers, to issue permits, after notice
and opportunity for public hearing, for
the discharge of dredged or fill material
into the waters of the United States at

- specified disposal sites. (See 33 CFR

Part 323.) The selection and use of
disposal sites will be in accordance with
guidelines developed by the
Adrhinistrator of EPA in conjunction
with the Secretary of the Army and
published in 40 CFR Part 230. If these
guidelines prohibit the selection or use

of a disposal site, the Chief of Engineers - -
shall consider the economic impact on

navigation and anchorage of such a
prohibition in reaching his decision.
Furthermore, the Administrator can
deny, prohibit, restrict or withdraw the
use of any defined area as a disposal
site whenever he determines, after
notice and opportunity for public
hearing and after consultation with the
Secretary of the Army, that the
discharge of such materials into such
areas will have an unacceptable adverse
effect on municipal water supplies,
shellfish beds and fishery areas,
wildlife, or recreational areas. (See 40
CFR Part 230).

(8) Section 103 of the Marine
Protection, Research and Sanctuaries

. Act of 1972, as amended (33 U.S.C. 1413)

(hereinafter referred to as section 103),
authorizes the Secretary of the Army,
acting through the Chief of Engineers, to
issue permits, after notice and
opportunity for public hearing, for the
transportation of dredged material for
the purpose of disposal in the ocean
where it is determined that the disposal
will not unreasonably degrade or
endanger human health, welfare, or
amenities, or the marine environment,
ecological systems, or economic
potentialities. The selection of disposal
sites will be in accordance with criteria
developed by the Administrator of the
EPA in consultation with the Secretary
of the Army and published in 40 CFR
Parts 220-229. However, similar to the - -
EPA Administrator's limiting authority
cited in paragraph (f) of this section, the
Administrator can prevent the issuance
of a permit under this authority if he
























































































































