Title 33—Navigation and Navigable Waters

CHAPTER II—CORPS OF ENGINEERS,
DEPARTMENT OF THE ARMY

PART 209—ADMINISTRATIVE
" PROCEDURE

Permits for Activities in Navigable Waters
or Ocean Waters

On May 10, 1973, the Department of
the Army, acting through the Chief of
Engineers, published proposed regula-
tions, which superseded regulations pub-
lished in 33 CFR 209.120 and 209.130 and
served as interim guidance to all Corps
of Engineers installations. These pro-
posed regulations prescribed the policy,
practice and procedure to be followed by
all Corps-of Engineers installations and
activities in conneection with applications
for permits authorizing structures and
work in or afiecting navigable waters of
the United States pursuant to-the Rivers
and Harbors Act of 1899 (33 U.S.C. 401 eb
seq.), the discharge of dredged or fill
material into navigable waters pursuant
to section 404 of the Federal Water Pol-
lution Control Act (33 U.S.C. 1344), and
the transportafion of dredged material
for the purpose of dumping it into ocean
waters pursuant to section 103 of the
Marine Protection, Research and Sanc-
tuaries Act of 1972 (33 U.S.C. 1413).

‘The Department of the Army, acting
through the Corps of Engineers, is pub-
lishing herewith the final regulations
which prescribe the policies, practice and
procedures to be followed in the process-
ing of Department of the Army permits.

The public comment period for this
. regulation expired on 9 June 1973. This
final regulation has been revised based on
comments received from the general pub-
lic, other Federal agencies, and Corps
field offices as well as interpretative guid-
ance received from recent judicial deci-
sions. We wish to take this opportunity to
express appreciation for these comments
and suggestions.

‘The following analysis summarizes
comments of particular significance
which were received on the cited sections
of the proposed regulations, and dis-
cusses the basis for the decisions which
were made. L.

Section 209.120(c¢) (1). There was a
comment that compliance with water
quality standards is not required by sec-
tion 401 of the Federal Water Pollution
Control Act (33 U.S.C. 1341) (hereinafter
referred to as FWPCA), and therefore
deletion of the words “water quality
standards” from the summary in para-
graph (¢) (1) of the provisions of section
401 requiring a State certification was
recommended. The legislative history of
the FWPCA was cited to support this
posifion. .

‘. It is true that the main thrust of sec-
tion 401 is on -effiuent limitations, and
that general State water quality stand-
ards are not expressly included. However,
the Conference substitute embodied in
the final version of the law naot only re-
quires & State certification which sefs
forth “effiuent limitations, and other
limitafions and moniforing requirements
to Insure compliance with sections 301,
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302, 306 and 307" of the FWPCA, but also
added language requiring certification of
compliance with “any other appropriate
requirement of State law which is seb
forth in the certification.” This would in-
clude appropriate State water quality
standards. Consequently we cannot agree
to this recommended deletion.

Section 209.126(c) (5). On the recom-
mendation of the Department of Com-
merce, we have rewritten this paragraph
to better emphasize the role of the Na-
tional Marine Fisheries Service under
the Fish and Wildlife Ccordination Act.

Section 2089.120€(c) (8) and (9). At the
request of the Departraents of Houcineg
and Urban Development, and Commerce,
respectively, two additional summeory
paragrophs have been added which
recognize the interrelationship of this
regulatory permit program with the In-
terstate Land Sales Full Disclosure Act
(15 U.S.C. 1701, eb seq.) ond the Water
Resources Planning Act (42 U.S.C. 1902,
el seq.).

Section 209.120(d)(1). Several com-
ments and questions were recelved con-
cerning the different definitions which
were assigmed to the terms “navigable
waters of the United States” and “navi-
gable waters”, In this regard, it is noted
that the Corps regulatory authority un-
der the River and Harbors Act of 1899
(33 U.S.C. 401 et seq.) speaks in terms of
“navigable waters of the United States”,
This term has received the benefit of
over 100 years of judicial definition and
interpretation which has largely been
based on the constitutional extent to
which the authority of the United States
can-extend over the nation's waterways.
Recognizing that the extent of Federal
authority over the nation’s waterways
has been an evolutionary one and that
recent judicial decisions have provided
additional guidance and direction as to
the scope and extent of this furisdiction,
the Corps recently undertook an exten-
sive review of all of the judicial declsions
in this area, and substantially revised
and refined its administrative definition
of this term to more accurately reflect
and incorporate this judicial guidance.
This revised definition, which was pub-
lished in the FEDERAL REGISTER on Sep-
tember 9, 1972 (37 FR 18289) and has

. been subsequently included in the Code
of Federal Regulations (33 CFR 209.260)
asserts regulatory authority over many
heretofore unregulated waterways, as
well as establishing the geosraphieal lim-

"its of this jurisdiction.

Section 404 of the FWPCA uses the
term “navigable waters” which is later
defined in the Act as “the waters of the

“United States.” The Conference Report,
in’discussing this term, advices that this
term is to be given the “broadest pozzible
Constitutional interpretaticn unencum-
bered by agency determinations which
have been made or may be made for ad-
ministrative purpozes.” We feel that the
guidance in interpreting the meaning of
this térm which has been offered by this
Conference Report—to give it the broad-~

*est possible ‘Constitutional interpreta-
tion—is the same as the basic premise
from which the aforementioned judicial
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precedents have evolved. The extent of
Federal regulatory jurisdiction must be
limited to that which i3 Constitutionally
permissible, and in this regard, we feel
that we must adopt an administrative
definition of this term which is soundly
bated on this premise and the judicial
precedents which have reinforced if. Ae-
cordingly, we feel that in the administra-
tion of this regulatory program bath
terms should k2 treated synonymously.

Section 208,120¢d> (3). Tne definition
of “dredred material” has been reviczd to
more occurately reflect the extent and
tvpe of activities which fall vwithin the
purview of thisresulation.

Section 208,120¢(d)(4). XMany com-
ments expressed the concern thaf the
definition of “fill material” was foo re-
strictive in that it was Hmited only to the
creation of fastland (e.z. Iand above the
ordinary hich watef mark). The defini-
tion has heen espanded to include
planned elevation of lands beneath navi-
gable waters. .

Section 209.120¢e) (1) . Thissectionhas
been expanded to include several addi-
tional types of activities for which De-
partment of the Army authorization un-
der the River and Harbor Act of 1899
will not be required. First, since this
regulation requires an evaluation of the
proposed plans for an entire residential
development assaciated with the connee-
Hon of an. artificial eonal to a navisable
vater of the United States including the
the anticipated proliferation of numercus
docks and plers in these eanals (see para-
graph () (11)), it is felf that subsequent
individual authorization of decks, piers
and similar structures are not necessary.
In addition, the harbor line “Grand-
father” clauce, which appears in 33 CFR
203,150 (ER 1145-2-304) and which pro-
vides that o permit will not be required
under Section 10 of the River & Harhor
Act of 1899 for work commenced or com-
pleted before Moy 27, 1970, shoreward
of established harbor lines, has been in-
corporated into this regulation. However,
since the 1972 enactment of the FWPCA
has superseded, in part, this barbor line
rolicy, provision has been made to ex-
empt the discharge of dredced or fill
material from its coverage.

Sectior 203.120(e) (3. Clarifving lan-
guage has been added to subparasraph
(if) of this section to cover cases such
as Section 26A of the Tennessee Valley
Authority Act which exempts those aze-
tivities by the Tenneszee Valley Author-
ity from the authorization requirements
of the River and Harhor Act of 1893.
Clarifying languase has also been added
to subparagraph (ifi) of this section to
emphosize that while Federal agencies
are not required to obtain water guality
certifications pursuant to section 401(a)
(6) of the FWPCA, they are still required
to comply with substantive State, inter-
state, and local water quality standards
and effiuent limitations involving the dis-
charge of pollutants in the design, con-
struction, management, operation and
maintenance of their facilities. This posi-
tion is further reflected in Executive Or-
der No. 11752, dated Decémber 17, 1973,
which iz published in 33 FR 34793.
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Section 209.120(g) (2). In response to
comments concerning the treatment of
non-Federal dredging projects which are
not considered and coordinated with a
Federal navigation project, provision has
been made to treat such cases on an in-
dividual basis utilizing the normal evalu-~
ation and administrative procedures set
forth in this regulation.

Section 209.120(g) (3) . Numerous com-
ments were received which interpreted
this section on wetlands as an expansion
of jurisdiction beyond those waters re-
garded as navigable waters of the United
States. In response to these comments,
it should be noted that this section pre-
seribes the policy to be followed in evalu-
ating proposed activities in or affecting
those wetlands which are regarded as
navigable waters of the United States.

At the suggestion of the Environmen-
tal Defense Fund, the Soil Conservation
Service has been included with those
Federal agencies which the District En-
gineer may consult in assessing the cu-
mulative effect of a proposed activity on
wetlands since that Agency’s watershed
projects often involve activities in wet-
lands.

Section 201.120(g) (4). Paragraph (i)
of this section has been revised to more
accurately reflect the provisions of the
1967 Memorandum of Understanding be-
tween the Secretaries of the Interior and
Army. Procedures for those activities
which do not fall within the purview of
this memorandum have been preseribed
in §§ 209.120(i) and 209.120(p). .

Section 209.120(g) (5). Additional clar-
ifying language has been added to this
section to reflect the requirements of
section 401(a) (1) of the FWPCA that a
water quality certification address both
the construction and operation of the
proposed activity.

Section 201.120(g) (6). At the request
of the Department of the Interior, Na~
tional Wilderness Areas, Parks, and
Monuments, and the National Registry
of Natural Landmarks have been added
to those lists of items which will receive
specific application of the policies on his~
torie, scenic, and recreational values ex-
pressed in this section.

Section 209.120(g) (7). Clarifying lan-
guage has been added to subparagraph
(i) of this section to indicate when the
procedures outlined in Chapter III,
§ 327.19 of 'Title 36, Code of Federal Reg-
ulations, will be applied for floating
structures for small recreational boats
or other recreational purposes in lakes
owned and operated by the Corps of En-
gineers in lieu of the procedures specified
in this regulation.

Section 209.120(g) (8). At the request
of the U.S. Coast Guard, the provision
pertaining to lighting of fishing struc-
tures and appliances has been reinserted
ps subparagraph (i) of this section.

Section 209.120(g) (11). In-conform-
ance with the policy expressed in para-
graph (e) (1) that permits will not be
required for docks, piers, and other simi-~
lar structures in canals after the connec-
tion to a navigable water has been au-
thorized, provision has been made in
subparagraph (ii) of this section to re-
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quire a proponent of canal work to in-
clude in his submission of proposed plans
for the development a description of an-
ticipated docks, piers and ofther similar
structures which will be placed in the
canal.

Section 209.120(g) (12). The policies
and procedures governing unauthorized
activities as expressed in the proposed
regulation provided for the District En~
gineer, upon discovery of an unauthor-
ized activity, to issue a cease and desist
order and instruct the party involved to
immediately file for a permit. In addi-
tion, and after these instructions were
issued, the District Engineer also had the
responsibility of recommending appro-
priate legal action to be taken against
these parties. The case of U.S. v. Moretti,
478 F2d 418 (5th Cir. 1973) which was
decided five days after publication of this
proposed regulation, highlighted the
problems which the Corps would exper-
ience in the enforcement of this regula~
tory program if these procedures were
followed. Specifically, the Moretti case
held that while a court has the authority
to order appropriate action against un-
authorized activities, including restora-
tion of the ares to its original condifion,
it cannot do so until the Corps of Engi-
neers has fully processed and made &
decision on a permit application for this
unauthorized work. In reaching this de-
cision, the Moretti court noted that the
Corps regulations provide a party in-
volved in an unauthorized activity with
the right to apply for a permit after dis-
covery of same.

The procedures involving unauthor-
ized activities have been changed to re-
flect the rationale of the Moretti. deci-
sion, and to avoid the obvious adverse
impact which adherence to the originally
proposed procedures would have on the
enforcement of this regulatory program.
These new procedures now provide for
the District Engineer, upon discovery of
an unauthorized activity, to issue a cease
and desist order and to immediately
commence an investigation of the un-
authorized activity. Except in cases
where the unauthorized activity was
performed in nontidal waters prior to an
administrative, judicial or legislative de-
termination that the water is g navigable
water of the United States, the District
Engineer is not authorized to process or
accept for process any permit applica-
tion, Instead, he is now required to pre-
pare a report to be forwarded to the
Chief of Engineers which will contain an
analysis of the data and information
obtained during his investigation and
will recommend appropriate civil and
criminal action. Provision has also been
made for direct referrals of cases to local
U.S. Attorneys where there is intentional
disregard of cease and desist orders is-
sued for ongoing unauthorized activities
or where the unasuthorized activity is

minor, has not had a significant impact
on the environment, and would have
encountered no opposition if a permit
had been sought. All other cases requir-
ing judicial action will continue to be
processed through administrative chan-

nels to insure a coordinated and uniform
enforcement efiort.

Section 209.120(g) (14), At the sug-
gestion of Consolidated Edison, the word
“aerial,” which qualified this section on
power transmission lines, has been de-
leted in order that other types of trang«
mission lines including those under
water can be included within these
policy provisions. A comment was also
received which alleged that the mini
mum clearsnce requirements prescribed
by this section were excessive. We have
again reviewed these minimum clear=-
ances and feel that they are still
appropriate,

Section 209.120(g) (17). Comments
were recelved concerning the apparent
duplication of effort which oceurs when
EPA is notified of a proposed action both
during the public notice and 15 days
before the intended issuance of & pormit
under section 404 of the FWPCA, Thiy
latter notification requirement is re-
quired by statute, and is made further
necessary because the Corps of Engineers
never operates on the assumption that o
permit will be issued after an appllca-
tion is received. Instead, it evaluates the
proposed work in licht of all comments
received, and may require slterations to
the proposed plans as b condition to is-
suance of the permit. Thus, since the
circumstances surrounding the final is-
suance of g permit, including the condi-
tions under which the work will he
performed, may be altogether different
from the initial description of the work
in the public notice, EPA must be af-
forded the additional opportunity to
evaluate the final contemplated action
in exercising its responsibilities under
section 404 of the FWPCA.

The criterie for ocean dumping sites
was published by EPA in the Frprrarn
RecisTeER on October 15, 1973 (38 FR
28621>. When ultimately published in
the Code of Federal Regulations they
will be located in Title 40, Chapter 1,
Part 220. As of this printing, EPA has
not promulgated guidelines under sec-
tion 404 of the FWPCA.

Section 209.120(h) (1), Several come
ments were received concerning the
adequacy and possible changes to ENG
Form 4345 (application form) . The Corps
is preparing a revised ENG Form 4345
which will reflect these comments,

Section 209.120(R) (2) (i), Fees for
permit application involving fill behind
retalning structures will be required in
accordance with this section.

Section 209.120(R) (2). At the supges-
tion of the Environmental Protection
Agency and the Department of the In-
terior, a description of the location and
dimensions of adjacent structures to the
proposed activity will be included in the
application to assist these agencies in
their overall evaluation of the proposed
activity, In addition, a further change
in this section has been made to require
an applicant to submit a lis6 of all ap-
provals required for the proposed ace
tivity including those for which ap-
provals or denials have already beex
made, .
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Section 209.120(R) (a) (»i). Pursuant
to the congressional intent expressed in
31 U.S.C. 483(a) that permit programs
of this type be self-sustaining to the
fullest extent possible, provision has been
made for the assessment of expenses in-
volved in the preparation of an environ-
mental impact statement in those cases
‘where these expenses will become sub-
stantial. However, in lieu-of this proce-
dure, the Distriet Engineer is authorized
to request the applicant to enter into a
third party contract to obtain the neces~
sary data for the preparation of an en-
vironmental impact statement. It should
be emphasized that notwithstanding the
expense which the applicant may incur
as a result of the preparation of an en-
vironmental impact statement; there is
no assurance-that a permit will ulti-
mately be issued.

Section 209120(3) (1) Gv). Clarifying
language has been inserted to cover those
sibuations in which another Federal
agency has the primary responsibility for
authorizing or undertaking a proposed
activity and has prepared an environ-
mental impact statement which covers
the portion of the activify for which a
Corps of Engineers permit is sought.

. Section 209.120(5) (1) (iv). At the re-
auests of the Departments of the Interior
and Commerce, and the Environmental
Protection Agency, this subparagraph
has been changed to provide more pre-
cise information in the public notice for
review and evaluation purposes.

Section 209.120(1). Several comments
were received which challenged the guid-
ance on the extent of coverage of an en-
vironmental impact statement for a
permit action as specified by this sec-
tion. The requirements of this section
follow the guidelines promulgated by the

Council on Environmental Quality on 1-

August 1973 (38 FR 20550-20562). In
particular, note that § 1500.8(a) specif-
ically requires consideration of the prob-
able impact of the proposed action on the
environment including secondary or in-
direct, as well as the primary and direct
consequences of the proposed activitv

Section 209.120(p) (1), Clarifying lan-
guage has been inserted which would au-
thorize District Engineers to deny permit
applications where required State or Iocal
certifications have been denied.

Seclion 209.120(p) (2). Changes have
been made to this section which would
authorize Division Engineers to issue
permits over the unresolved objections

. of other Federal agencies upon comple-
tion of certain specified procedures. This
approach is designed to further decen-
tralize the permit evaluation and deci-
sion responsibilities and enable effective

- and expeditious resolution of Federal ob-
jections to proposed actions without
encountering the often protracted proce-
dures experienced in the gutomatic refer-
ral or cases to the headquarters’ levels of
the various Federal agencies. Division
Engineers have not been authorized, by
these changes, to disregard those proce-
dures outlined in statutes and memo-
randa of understandihg which cover
particular types of situations, and those

» 7. Save Our Bay Accoclation,
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procedures must still be followed when
the case arises,

Section 209.120(g). Several comments
were received concerning the availability
of EPA’s enforcement authority under
section 209 of the FWPCA and section 105
of the Marine Protection, Research and
Sanctuaries Act of 1972, Incorporation of
those enforcement provisions will be
made in g separate regulation dealing
with the Corps of Engineers enforcement
program which will be published at a
later date,

This regulation is effective on April 3,
1974,

Dated: April 1, 1974,

J. L, KELLY,
Brigadier General, USA,
Acting Director of Civil Worl:s.
IasT oF COMMENTS ON RUGULATIONS FOo Pra-
2ITS FOR ACTIVITIES XN INAVICADLE VJATERS
OR OCEAN WaTERS .

1. Honorable Henry S. Reucs, Chalrman,
Conservation and Notural Resources
Subcommittee, Houce of Reprecenta-
tives.

2, Department of Housing and Urban Dé-
velopment, Washington, D.C.

3. Department of Commerce, Washington,

.C.

4. Environmental Protection Agency, Wach-
ington, D.C.

5. House of Reprecentatives, State of Washe-
ington, Spokane, Wesh,

6. Miss Zeva L. Smith, Ean Franelreo,
Callf,

Berkeley,.
Callf,
8. Miss Virginia ML Matheny, Corte Madera,
Calif.
9. Stone and TYoungberg Investment ESe-
curities, San Franclzco, Calif.
10. AMs. Shirley West, Corte 2fodera, Callf,
11, Mrs. Patricin Foncault, Redweed City,
Calif.
12. Maryland Port Administration, Baltimere,
AMd.

13. U.S. Coast Guard, Wachington, D.C.
14. Debevolse and -Liberman, Wachington,
D.C.

15. DIs. Jeanne M., Lippay, San Francicco,
Calif

16. National Assoclation of Xlanufacturers,
New York, N.X.

17. Edison Electric Institute,
N.Y.

18. American Electrlc Power Service Corp.,
New York, N.Y,

19. Trancscontinental Gas Pipeline Corp.,
Houston, Tex.

20. American Land Title Arcoclation, Woche
ington, D.C.

21. California Land Title Accoclation, Sacra-
mento, Calif,

22. Department of tho Interior, Weshington,

.C.

23. Texeco, Inc.,, Washington, D.C.

24. Pillsbury, Madicon and Sutro, San Fran-
cisco, Callf,

25. Port of Corpus Christl, Corpus Christl,
Tex,

26. Columblin Gas System Service Corp., Wile
mington, Del,

27. Landels, Rlp]ey, and Diamond, €an Fran-
cisco,

New TYorls,

~
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238, Natural Resources Defence Council, Ine.,
Wechington, D.C.
29, Florida Audubon Scclety, Matiland, Fla.

30, Environmental Defence Pund, East Se-
tauket, .Y,

31. Title Insurance and Trust Co., Los An-
geoles, Calif.

32, Ofichoro Operators Committee,
Ozleans, Ia.

33. Bugense V, Coan, FPa. D., Palo Alto, Calif.

34. Margland Environmental Trust, Balti-

New

more, 24d.

35. Loulslane Power and Light Co., New
Orleans, La.

36. State of Ohlo Environmental Protection
Agency, Celumbus, Ohlo.

37, Environmental Law Station, Tallahos:zee,
¥la.

38, Concolldated Edicon Co., Few Yorlk, N.¥.

39. Acsistant to the Governor on Natural Re-
cources, State of Oregon, Salem, Oreg.

40. Standard Ofl Company of California, San
Franciseo, Calif,

41, Department of Transportation, State of
Maryland, Baltimore, 21d.

42, Potomac Electric Povwer Co., Washington,

.C.

43. Brisbane Citizens for Civic Progress,
Brisbane, Callf.

44, Tennezcee Vallay Authority, Enoxville,
- Tenn.

45. Rovert O, Delzell, Burlingame, Calif.

46. Save San FPrancicco Bay Asseclation,
Berkeley, Calif.,

47. Getty Ol Co., Nevw; Orleans, La.
48. Mr, Don H. Adams, Corte Medera, Calif.
49, IMr. B. Ahbel, 24411 Valley, Calif.

§0. League of Women Voters of the Bay Area,
Lafayette, Callf,

b1, XMrs, Patricla L. Drecel, Greenbrze, Calif.

£2. Mr. and Mrs. Francls Strouss, Mill Valley,
Calif,

83. Slerra Club, Palo Altfo, Calif.
54. Troplcal Audubon Society, Inc., Miami,
Fla,

65, Mrs. Barbara Shockley, San ILorenzo,
C:

66, Mro. Alfred Kroeger, Corte Madera, Calif.

57, 215, Anne Tamimi, Corte Madera, Calif.

§8. 2Mrs, Ruth Lee Blankensteln, Ievw Orleans,
La.

§9. Mrg. Herbert Brigps, Geofirey Barrett,
David Baum, Alta Fly, Mrs. Thomas
Stone, Mill Valley, Calif.

€0. Environmental Systems Industries, Ir-
vine, Callf.,

61, Open Space Committee, Corte Madera,
Calif,

62, Donald R. Kogut, Mill Valley, Calif.
63. Clell E. Horrlds, Corte Madera, Calit,

64, 24r. and 2Mrs. Ellls C. Ander-'on,
Meders, Calif.

65, 2r. and 2Mrs. Wiltam G. Gordon,
Madora, Callf.

€6. Edicon Electric Institute,
N.X.

67. Mrs. Gllbert Tunnlson, Corte Maders,
Calff,

Corte
Corte

New York,

€8, P, Gentry Harrls, 2D., Greenbrae, Calif.
€9, Lfr, and 2irs, Pesley N. Forden, Alameda,
Calif,

-

10. 245. Judith Horne, Corte Madera, Calif.
71, The City Attorney, Long Beach, Calif,
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§ 209.120 Permits for Activities in Navi.
gable Waters or Ocean Waters.

, (a) Purpose. This regulation pre-
scribes the policy, practice, and procedure
to be followed by all Corps of Engineers
installations and activities in connection
with applications for permits guthorizing
structures and work in or affecting nav-
ipable waters of the United States, the
discharge of dredged or fill material into
navigable waters, and the transportation
of dredged material for the purpose of
dumping it into ocean waters.

(b) Laws Requiring Authorizalion of
Structures or Work. (1) Section 9 of the
River and Harbor Act approved March 3,
1899 (30 stat. 1151; 33 U.S.C. 401) pro-
hibits the construction of any dam or
dike across any navigable water of the
United States in the absence of Congres-
sional consent and approval of the plans
by the Chief of Engineers and the Secre-
tary of the Army. Where the navigable
portions of the waterbody lie wholly
within the limits of a single State, the
structure may be built under authority of
the legislature of that State, if the loca-
tion and plans or any modification
thereof, are approved by the Chief of En-
gineers and by the Secretary of the Army.
The instrument of authorization is desig-
nated g permit. Section 9 also pertains to
bridges and causeways but the authority
of the Secretary of the Army and Chief
of Engineers with respect to bridges and
causeways was transferred to the Secre-
tary of Transportation under the De-
partment of Transportation Act on Oc-
tober 16, 1966 (80 Stat. 941, 49 U.S.C.
1165g(6) (A)). .

(2) Section 10 of the River and Harbor
Act approved March 3, 1899 (30 Stat.
1151; 33 U.S.C. 403) prohibits the un-
authorized obstruction or alteration of
any navigable water of the United States.
The construction of any structuré in or
over any navigable water of the United
States, the excavation from or depositing
of material in such waters, or the accom-
plishment of any other work affecting the
course, location, condition, or capacity
of such waters are unlawful unless the
work has been recommended by the Chief
of Engineers and authorized by the Sec-
retary of the Army. The instrument of
authorization is designated a permit or
letter of permission. The authority of the
Secretary of the Army to prevent ob-
structions to navigation in the navigable
waters of the United States was extended
to artificiel islands and fixed structures
located on the outer continental shelf by
section 4(f) of the Outer Continental
Shelf Lands Act of 1953 (67 Stab. 463;
43 U.S.C. 1333(D)).

(3) Section 11 of the River and Harbor
Act approved March 3, 1899 (30 Stat.
1151; 33 U.S.C. 404) authorizes the Secre-
tary of the Army to establish harborlines
channelward of which no piers, wharves,
bulkheads, or other works may be ex-
tended or deposits made without approval
of the Secretary of the Army. Regula-
tions (ER 1145-2-304) have been pro-
mulgated relative to this authority and
published at § 209.150. By policy stated in
those regulations effective May 27, 1970,
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harbor lines are guidelines only for defin~
ing the offshore limits of structures and
fills insofar as they impact on navigation
interests. Except as provided in para-
graph (e) (1) of this section below, per-
mits for work shoreward of those lines
must be obtained in accordance with sec-
tion 10 of the same Act, cited above.

(4) Section 13 of the River and Har-
bor Act approved March 3, 1899 (30 Stat.
1152; 33 U.S.C. 407) provides that the
Secretary of the Army, whenever the
Chief of Engineers determines that an-
chorage and navigation will not be in-
jured thereby, may permit the discharge
of refuse into navigable waters. In the
absence of a permit, such discharge of
refuse is prohibited. While the prohibi-
tion of this section, known as the Refuse
Act, is still in effect, the permit authority
of the Secretary of the Army has been
superseded by the permit authority pro-
vided the Administrator, Environmental
Protection Agency, under sections .202
and 405 of the Federal Water Pollution
Control Act (PL 92-500, 86 Stat. 818, 33
U.S.C. 1342 and 1345).

(5) Section 14 of the River and Har-
bor Act approved March 3, 1899 (30
Stat. 1152; 33 U.S.C. 408) provides that
the Secretary of the Army on the recom-
mendation of the Chief of Engineers may
grant permission for the temporary oc-
cupation or use of any sea wall, bulkhead,
Jetty, dike, levee, wharf, pier, or other
work built by the United States. This
permission will be granted by an appro-
-priate real estate instrument in accord-
ance with existing real estate regulations.

(6) Section 1 of the River and Harbor
Act of June 13, 1902 (32 Statb. 371; 33
U.S.C. 565) allows any persons or cor-
porations desiring to improve any navi-
gable river at their own expense and risk
to do so. upon the approval of the plans
and specifications by the Secretary of
the Army and the Chief of Engineers.
Improvements constructed under this
authority, which are primarily in Federal
project areas, remain subject to'the con-
trol and supervision of the Secretary of
the Army and the Chief of Engineers.
The instrument of authorization is
designated a permit. )

(7) Section 404 of the Federal Water
Pollution Control Ach (PLs.92-500, 86
Stat. 816, 33 U.S.C. 1344) authorizes the
Secretary of the Army, acting through
the Chief of Engineers, to issue permits,
after notice and opportunity for public
hearings, for the discharge of dredged
or fill material into the navigable waters
at specified disposal sites. The selection
of disposal sites will be in accordance
with guidelines developed by the Admin-
istrator of the Environmental Protec-
tion Agency (EPA) in conjunction with
the Secretary of the Army. Furthermore,
the Administrator can prohibit or restrict
the use of any defined area &s a disposal
site whenever he determines, after notice
and opportunity for public hearings, that
the discharge of such materials into such
areas will have an unacceptable adverse
effect on municipal water supplies, shell
fish beds and fishery areas, wildlife or
recreational areas.

(8) Section 103 of the Marine Protec~
tion, Research and Sanctuaries Act of
1972 (PL 92-532, 86 Stat. 1052, 33 U.8.C.
1413) authorizes the Secretary of the
Army to issue permits, after notico and
opportunity for public hearings, for tho
transportation of dredced material for
the purpose of dumping 1t in ocean wa-
ters. However, similar to the EPA Ad-
ministrator’s limiting suthority cited in
paragraph (b) (7) of this sectlon, the
Administrator can prevent the issuonce
of 2 permit under this suthority if ho
finds that the dumping of the materinl
will result in an unacceptable adverse
impact on municipal water supplies,
shellfish beds, wildlife, fisheries or rec«
reational aress.

(9) The New ¥York Horbor Act of
June 29, 1888, as amended {33 U.B.C. 441
et seq.) provides for the issuance of per«
mits by the Supervisors of the New York,
Baltimore, and Hompton Roads Hoarbors
for the transportation upon and/or dis«
charge in those harbors of & voriety of
materials including dredgings, sludge
and acid. The District Enpineers of New
York, Baltimore and Norfolk have been
designated the Suparvisors of these har-
bors, respectively. However, sectlion 511
(b) of the Federal Water Pollution Con-
trol Act (PL 92-500, 86 Stat. 816) pro-
vides that the dischorpge of these/mate-
rials into navigable waters shall bo repu-
Iated pursuant to that Act and not the
New York Harbor Act except as to the
effect on navigation snd anchorage. In
addition, section 106(a) of the Marine
Protection, Resesrch ond Sanchuaries
Act of 1972 (PL 92-532, 86 Stat. 10562
provides that all permits for dischorges
in ocean waters sholl only be issued in
accordance with the Act after April 23,
1973. Therefore, the supervisors of theso
three harbors will no longer issue permits
under the authority of the New ¥ork
‘Harbor Act, as amended, for transporta«
tion and/or discharge of these materinls.

(¢) Related Legislation. (1) Section
401 of the Federal Water Pollution Con-
trol Act (PL 92-500; 86 Stat. 816, 33
U.S.C. 1411) requires any applicant for
a Federal license or permit to conduct
any activity which may result in o dig-
charge into novigable waters to obtain
g certification from the State in which
the discharge originates or will originate,
or, if appropriate, from the interstate
water pollution control ggency having
jurisdiction over the navigable waters at
the point where the discharge originates
or will originate, that the discharge will
comply with the applicable efiluent limi-
tations and water quality standoards. A
certification obtained for the construc-
tion of any facility must also pertain to
the subsequent operation of the facility.

(2) Section 307(c) (3) of the Coastnl
Zone Manacement Act of 1972 (PL: 92~
583, 86 Stat. 1280, 16 U.8.C. 1456(c) (3))
requires any gpplicant for o Federal 1«
cense or permit to conduct an activity
affecting land or water uses in the State’s
coastal zone to furnish o certification
that the proposed nectivity will comply
with the States coastal zone monnge-
ment program. Generplly, no permit will
be issued until the State has concurred
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_with the applicant’s certification. This
provision becomes effective upon approv-
al by the Secretary of Commerce of the
State’s coastal zone management pro-

gram,

(3) Section 302 of the Marine Pro-
tection, Research, and Sanctuaries Ach
of 1972 (PL 92-532, 86 Stat. 1052, 16
T.S.C. 1432) authorizes the Secretary of

- Commerce, after consultation with other
interested Federal agencies and with the
approval of the President, to designate
as marine sanctuaries those areas of the
ocean waters or of the Great Lakes and
their connecting waters or of other
coastal waters which he determines nec-
essary for the purpose of preserving or
restoring such areas for their conser-
vation, recreational, ecological, or es-
thetic values. After designating such an
area, the Secretary of Commerce shall is-
sue regulations to control any activities
within the area. Activities in the sanc-
tuary authorized under other authorities
are valid only if the Secretary of Com-
merce certifies that the activities are
consistent with the purposes of Title
IIT of the Act and can be carried out
within-the regulations for the sanctuary.

(4) The National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4321-4347) de-
clares the national policy to encourage
a productive and enjoyable harmony be-
tween man and his environment. Section
102 of that Act directs that “to the fullest
extent possible: (1) the policies, regula~
tions, and public laws of the United
States shall be interpreted and adminis-
tered in accordance with the policies seb
forth in this Act, and (2) a1l agencies of
the Federal Government shall ¢ * * in-
sure that presently unquantified envi-
ronmental amenities and values may be
given appropriate consideration in de-
cision making along with economic and
_technical considerations * * *.” See also
paragraph Q) (1) of this section on en-

- yvironmental statements. .

(5) 'The Fish and Wilglife Act of 1956
(16 U.S.C. 7423, et seq.), the Migratory
Marine Game-Fish Act (16 U.S.C. 760c—~
760g) and the Fish and Wildlife Coor-
dination Act (16 U.S.C. 661-666¢) and
other acts express the concern of Con-
gress with the quality of the aguatic en-
vironment as it affects the conservation,
improvement and enjoyment of fish and
wildlife resources. Reorganization Plan
No. 4 of 1970 transferred certain funec-
tions, including cértain fish and wildlife-
water resources coordination responsi-
bilities, from the Secretary of the In-
terior to the Secretary of Commerce. Un-~
der the Fish and.Wildlife Coordination
Act and Reorganization Plan No. 4, any
Federal Agency which proposes to con-
trol or modify any body of water must
first consult with the United States Fish
and Wildlife-Service, the National Ma-
rine Fisheries Service,-as appropriate,
and with the head of the appropriate
State agency exercising administration
Jover the wildlife resources of the affected
State. ,

(6) The Federal Power Act of 1920
(41 Stat. 1063; 16 U.S.C. 791a et.seq.),
as amended, authorizes the Federal Pow-
er Commission (FPC) to issue licenses
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for the construction, operation and
maintaining of dams, water conduits,
reservoirs, power houses, transmission
lines, and other physical structures of a
power project. However, where such
structures will affect the navigable ca-
pacity of any navigable waters of the
United States (as defined in 16 U.S.C,
796), the plans for the dam or other
physical structures affecting navigation
must be approved by the Chief of Engl-
neers and the Secretary of the Army. In
such cases, the interests of navigation
should normally be protected by a recom-
mendation to the FPC for the inclusion
of appropriate provisions in the FPC U~
<cense rather than the issuance of a sep-
arate Department of the Army permit
under 33 U.S.C. 401 et seq. As to any
other activities in navigable waters not
constituting construction, operation and
maintenance of physical structures li-
censed by the FPC under the Federal
Power Act of 1920, as amended, the
provisions of 33 U.S.C. 401 et seq. re-
main fully applicable. In all cases in-
volving the discharge of dredged or fill
material into navigable waters or the
transportation of dredged material for
the purpose of dumping in ocean waters,
Department of the Army permits undeX
section 404 of the Federal Water Pollu-
tlon Control Act, or under section 103
of the Marine Protection, Research and
Sanctuaries Act of 1972 will be required.

(1) The Natlional Historlc Preserva-
tion Act of 1966 (80 Stat. 915, 16 U.S.C.
470) created the Advisory Council on
Historic Preservation to advise the Pres-
ident and Congress on matters involving
historic preservation. In performing its
function the Council is authorized to re-
view and comment upon activities -
censed by the Federal Government which
will have an effect upon properties listed
in the National Register of Historic
Places.

(8) The.Interstate Land Sales Full
Disclosure Act (15 U.S.C. 1701 et seq.)
prohibits any developer or agent from
selling or leasing any lot in o subdivision
unless the purchaser is furnished in ad-
vance & printed property report including
information which the Secretary of
Housing and Urban Development may,
by rtules or regulations, require for the
protection of purchasers. In the event the
lot in question is in & wetlands area, the
report is required by Housing and Urban
Development regulation to state that ne
permit has been granted by the Corps
of Engineers for the development under
?eggion 10 of the River Harhor Act of

899, -

(9) The Water Resources Planning
Act (42 US.C. 1962 eb seq.) provides for
the possible establishment upon request
of the Water Resources Council or &
State of river basin water and related
land resources commissions. Each such
commission shall coordinate Federal,
State, interstate, local and nongovermn-
mental plans for the development of
water and related land resources in its
ares, river basin, or group of river basins.
In the event the proposed Corps of Engl-
neers permits to non-governmental de-
velopers or other agencies under section

.
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10 of the River and Harbor Act of 1899
and section 404 of the Federal Water Pol-
Iution Control Act may affect the plans
of such river basin commissions, the per-
mits vill be coordinated with the appro-_
priate concerned river basin commissions.
The same is true of Corps of Engineers
authorizations to private persons or cor-
porations to improve navigable rivers at
thelr own expense under section 1 of the
River and Harbor Act of 1902.

(@) Definitions. For the purpose of
issuing or denying authorizations under
this regulation:

(1) The term “navigable waters of the
United States” and “navigable waters,”
as used herein mean those waters of the
United States which are subject fo the
ebb and flow of the tide, and/or are pres-
ently, or have been in the past, or may
be in the future susceptible for use for
purposes of interstate or foreizn com-
merce (See 33 CFR 209.260 for 2 more
complete definition of these terms).

(2) The term “ocean waters,” as de-
fined in the Marine Protection Research
and Sanctuaries Act of 1972 (PL; 92-532,
86 Stat. 1052), means those waters of
the -open seas lylng seaward of the base
line from which the territorial sea is
measured, as provided for in the Con-
vention on the Territorial Sea and the
Contisuous Zone (15 UST 1606; TIAS
5639).

(3) The term “dredzed material” =~
means any material excavated or dredged
from navigable waters of the United
States Including any runoff or overfiow
which occurs during a dredging opera-
tion or from a contained land or water
disposal area. . -

(4) The term “fll material” means
any material deposited or discharged
into navigable waters which may result
in creating fastlands or other planned
elevations of lands heneathh navigable
waters.

(5) The term “person” means any in-
dividual, corporation, partnership, as-
sociation, State, municipality, commis-
sion, or political subdivision of a State,
any Interstate body, or any agency or
mstréxmentality of the Federal Govern-
ment.

(6) The term “coasfal zone” means
the coastal waters and adjacent shore-
lands designated by a State as being in-
cluded in its approved coastal zone man-
agement program under the Coastal Zone
Management Achof 1972,

(e) Activities Requiring Authoriza-
tions. (1) Department of the Army au-
thorizations are required under the River
and Harbor Act of 1899 (See paragraph
(b), of this section) for all structures or
work in navigable waters of the Unifed
States except for bridges and causeways
(see Appendix A), the placement of aids
to navigation by the U.S. Coast Guard,
structures constructed in artificial canals
within principally residential develop-
ments where the canal has bezen con-
nected to a navigable water of the United
States (See paragraph-(g) (11) of this
section), and activities which were com-
menced or completed shoreward of estab- -
lished harbor lines before May 27, 1970
(See §209.150) other than those activi-
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ties involving the discharge of dredged
or fill material in navigable waters after
October 18, 1972.

(i) Structures or work are in the navi-
gable waters of the United States if they
ave within limits defined in § 209.260.
Structures or work outside these limits
are subject to the provisions of law cited
in paragraph (b) of this section if these
structures or work affect the course, loca~
tion, or condition of the waterbody in
such a manner as to significantly impact
on the navigable capacity of the water-
body. A tunnel or other structure under
8 navigable water of the United States
is considered to have a significant impact
gn the navigable capacity of the water-

ody.

(if) Structures or work licensed under
the Federal Power Act of 1920 do not
require Department of the Army author-
izations under the River and Harbor
Act of 1899 (See paragraphs <b) and (c)
of this section) ; provided, however, that
any part of such structuresor work which
involves the discharge of dredged or fill
material into navigable waters or the
transportation of dredged material for
the purpose of dumping it into ocean
waters will require Department of the
Army authorization under section 404 of
the Federal Water Pollution Control Act
and section 103 of the Marine Protection,
Research and Sanctuaries Act, as
appropriate.

(2) In addition, Department of the
Army authorizations will be required for
the discharge of dredged or fill material
into the navigable waters, for the trans-
portation of dredged material for the
purpose of dumping it into ocean waters,
and for artificial islands and fixed struc-
fures on the outer continental shelf.

(3) Except as specifically provided in
this subparagraph, activities of the type
described in paragraph (e) (1) and (2)
of this section done by or on behalf of
any Federal agency, other than the Civil
‘Works activities of the Corps of Engi-
neers, are subject to the authorization
procedures of this regulation. Agreement
for construction or engineering services
performed for other agencies by the
Corps of Engineers do not constitute au-
thorization under this regulation. Divi-
sion and District Engineers will there-
fore advise Federal agencies accordingly,
and cooperate to the fullest extent in ex-
pediting the processing of their applica-
tions.

(i) By section 10 of the Act of March
3, 1899 (see subparagraph b(2), above)
Congress has delegated to the Secretary
of the Army and the Chief of Engineers
the duty of authorizing or prohibiting
certain work or structures in navigable
waters of the United States. The general
legislation by which Federal agencies are
empowered to act generally is not con-
sidered to the sufficient authorization by
Congress to satisfy the purposes of sec-
tion 10. If an agency asserts that it has
Congressional authorization meeting the
test of section 10 or would otherwise be
exempt from the provisions of section
10, the legislative history and/or provi-
sions of the Act should clearly demon-
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strate that Congress was approving the
exact location and plans from which
Congress could have considered the effect
on navigable waters of the United States
-or that Congress intended to exempt that
agency from the requirements of section
10. Very often such legislation reserves
final approval of plans or construction
for the Chief of Engineers. In such cases
evaluation and authorization under this
regulation are limited by the intent of
the statutory langauge involved.

(ii) The policy provisions set out in
paragraph (f) (4) of this section, relating
to State or local authorizations, do not
apply to work or structures undertaken
by Federal agencies, except where com-
pliance with non-Federal authorization
is required by Federal law or Executive
policy. Federal agencies are required to
comply with the substantive State, Inter~
state, and local water. quality standards
and efluent limitations adopted in ac-
tordance with or effective imder the pro-
yisions of the Federal Water Pollution
Control Act, as amended, in the design,
construction, management, operation,
2nd maintenance of their respective fa-
cilities. (See Excutive Order No. 11752,
.dated 17, Dec. 73) . They are not required,
however, to obtain and provide certifica~
{ion of compliance with effluent limita-
tions and water quality standards from
State or interstate water pollution con-
trol agencies in connection with activities
involving discharges into navigable
waters. ’

(f) General Policies for Evaluating
Permit Applications. (1) The decision
whether to issue a permit will be based
on an evaluation of the probable im-
pact of the proposed structure or work
and its intended use on the public inter-
est. Evaluation of the probable impact
which the proposed structure or work
may have on the public interest requires
a careful weighing of all those factors
which become relevant in each particular
case. The benefit which reasonably may
be expected to accrue from the proposal
must be balanced against its reasonably
foreseeable detriments. The decision
whether to authorize a proposal, and if
s0, the conditions under which it will be
allowed to occur, are therefore deter-
mined by the outcome of the general
balancing process (e.g., see §209.400,
Guidelines for Assessmenl of Economic,
Social and Environmental Effects of Civil
Works Projects). That decision should
reflect the :aational concern for both pro-
tection and utilization of important re-
sources. All factors which may be rele-
vant to the proposal must be considered;
among those are conservation, econom-
ics, aesthetics, general environmental
concerns, historic values, fish and wild-
life values, flood damage prevention, land
use classifications, navigation, recrea-
tion, water supply, water quality and, in
general, the needs and welfare of the
people. No permit will be granted unless
its issuance.is found to be in the public
interest.

(2) The following general criteria will
be considered in the evaluation of every
application:

) the relative extent of the publie
and private nead for the proposed struc-
ture or work;

(i) the desirability of using appro-
priate alternative locations and methods
{0 gccomplish the objective of the pro-
vosed structure or work;

(iii) the extent and permonence of the
beneficial and/or detrimental effects
which the proposed structure or worle
may have on the public and private uses
1o which the area is sulted; and

(iv) the probable impact of each pro-
posal in relation to the cumulative effect
created by other existing and anticipated
structures or work in the general aren.

(3) As 2 matter of policy, permits will
not be issued where suthorization of
the proposed work Is required by State
and/or local law and that osuthorization
has been denied. However, initinl proc-
essing of an application for o Depart-
ment of the Army permit will proceed
until definitive action has been talen
by the responsible State or local body to
grant or deny authorization. Where the
Tequired State and/or local authorization
has been denied and procedures for re-
consideration exist, reasonable time not
1o exceed 90 days will be allowed for tho
applicant to attempt to resolve the
problem and/or obtain reconsideration
of the denial. If the State or locol denial
of authorization cannot be thus resolved,
the application will be denled in nce
xtzlordance with paragraph (p) of this see~

ion. . P

1) Where authorized Stote, Reglonal
or local land use classifications, deter«
minations, or policies are applicable to
‘the land or water areas under consldera-
tion, they shall be presumed to reflect
Jocal factors of the public interest.

(i) Even if official authorization is not
required by State and/or local law, but
an affected State, rerional or 1local
agency comments on the application, due
consideration shall be given to those ofil-
cial views as @ reflection of local factors
of the public interest.

(g) Policies on Particulor Factors of
Consideration. In applying the general
policies cited above to the evaluation of
a permit application, Corps of Engineers
officials will also consider the following
policies when they are applicoble to the
specific application:

(1) Interference with Adjacent Prop~
erties or Water Resource Projects. Au«
thorization of work or structures by the
Department of the Army does not convey
a property right, nor authorize any in-
jury to property or invasion of other
rights. .

) (@) Because 2 landowner has the
general right to protect his property
from erosion, applcations to erect pro«
tective structures will usually receive
favorable consideration. However, if the
protective structure may cause damage
to the property of others, the Dlstrict
Engineer will so advise the applicant
and inform him of possible alternative
methods of protecting his property. Such
advice will be given in terms of general
guidance only so as not to compete with
private enginering firms nor refuire un-
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due use of government resources. A sig-
nificant probability of resulting damage
to nearby properties can be a basis for
denial of an application.

(b) Alandowner’s general right of ac-
cess to navigable waters is subject to the
similar rights of access held by nearby
landowners and to the general public’s
right of navigation on the water surface.
Proposals which create undue interfer-
ence with access to, or use of, navigable
waters will generaily not receive favor-
able consideration.

(ii) (@) Where it is found that the work
for which a permit is desired may inter-
fere with a proposed civil works project
of the Corps of Engineers, the applicant
and the party or parties responsible for
fulfillment of the requirements of local
cooperation should be apprised in writ-
ing of the fact and of the possibility that
a civil works project which may be con-
structed in the vicinity of the proposed
work might "necessitate its removal or
reconstruction. They should also be in-
formed that the United States will in no
case be ligble for any damage or injury
to the structures or work authorized
which may be caused by or result from
future operations undertaken by the
Government for the conservation or im-
provement of navigation, or for other
purposes, and no claims or right to com-
pensation will -accrue from any such
damage. . -

(b) Proposed activities which are in
the area of a civil works project which
exists or is under construction will be
evaluated to insure that they are com-
patible with the purposes of the project.

(2) Non-Federal Dredging for Navi-~
gation. 'G) The benefits which an au-
thorized Federal navigation project is in-

tended t0 produce will often require’

similar and related operations by non-
Federal agencies (e.g., dredging an access
channel to dock and berthing facilities
or deepening such a channel to cor-
respond to the Federal project depth).
These non-Federal activities will be con-
sidered by Corps of Engineers officials in
planning the construction and meainte-
-nance of Federal navigation projects and,
to the maximum practical extent, will
be coordinated with interested Federal,
State, regional and local agencies and
the general public simultaneously with
the associated Federal projects. Non-
federal activities which are not so co-~
ordinated will be individually evaluated
in accordance with paragraph (f) of this
section. In evaluating the public interest
in connection with applications for per~
mits for such ecoordinated operations,
equal treatment will, therefore, be ac~
corded to the fullest extent possible to
both Federal and non-Federal opera-
tions. Furthermore, permits for non-
Federal dredging operations will contain
conditions regquiring the permittee to
comply with the same practices or re-
quirements utilized in connection with
related Federal dredging operations with
respect to such matters as turbidity, wa-~
ter quality, eontainment of material, na-~
ture and location of approved spoil
disposal areas (non-Federal use of Fed-
eral contained, disposal areas will be In
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accordance with laws authorizing such
areas and regulations governing their
use), extent and period of dredging, and
other factors relating to protection of
environmental and ecological values.
(See also paragraph () (17) of this
section.)

(i) A permit for the dredging of &
channel, slip, or other such project for
navigation will also authorize the peri-
odic maintenance dredging of the proj-
ect. Authority for maintenance dredging
will be subject to revalidation at regular
intervals to be specified in the permit.
Revalidation will be in accordance with
the procedures prescribed In paragraph
(n) (5) of this section. The permit, how-
ever, will require the permittee to give
advance notice to the District Engineer
each time maintenance dredging is to be
performed.

(3) Effect on Wetlands. (1) Wetlands
are those land and water areas subject
to regular inundation by tidal, riverine,
or lacustrine flowage. Generally included
are inland and coastal shallovwrs, marshes,
mudflats, estuaries, swamps, and similar
areas in coasfal and inland navigable
waters. Many such areas serve important
purposes relating to fish and wildlife,
recreation, and other elements of the
general public interest. As environ-
mentally vital areas, they constitute a
productive and valuable public resource,
the unnecessary alteration or destruc-
tion of which should be discouraged as
contrary to the public interest,

(ii) Wetlands considered to perform
functions important to the public inter-
est include:

(@) Wetlands which serve important
natural biological functions, including
food chain production, general habitat,
and nesting, spavning, rearing and rest-
ing sites for aquatic or land species;

(b) Wetlands set aside for study of the
aquatic environment or as sanctuaries
or refuges;

(¢) Wetlands contiguous to areas
listed in paragraph (g)(3) (i) (@) and
(b) of this section, the destruction or
alteration of which would affegt detri-
mentally the natural drainage charac-
teristics, sedimentation patterns, salin-
ity distribution, flushing characteristics,
current patterns, or other environmental
characteristics of the above areas;

(d) Wetlands which are significant in
shielding other areas from wave action,
erosion, or storm damage. Such wetlands
often include barrier beaches, islands,
reefs-and bars;

(e) Wetlands which serve as valuable
storage areas for storm and flgod waters;

and

(f) Wetlands which are prime natural
recharge areas. Prime recharge areas are
locations where surface and ground
water are directly interconnected.

(iii) Although a particular alteration
of wetlands may constitute a2 minor
change, the cumulative effect of nu-
merous such piecemeal changes often re-
sults in a2 major impairment of the wet-
land resources. Thus, the particular
wetland site for which an application is
made will be evaluated with the recogni-
tion that it is part of a complete and
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Interrelated wefland area. In addition,
the District Engineer may undertake re~
views of particular wetland areas, in
response ta new applications, and in
consultation with the appropriate Re-
gional Director of the Bureau of Sport
Fisheries and Wildlife, the Regional Di-
rector of the National Marine Fisheries
Service of the National Oceanic and
Atmospheric Administration, the Re-
gional Administrator of the Environ-
mental Protection Agency, the lccal
representative of the Soil Conservation
Service of the Department of Agricul-
ture, and the head of the appropriate
State agency to assess the cumulative
effect of activities in such areas.

(iv) Unless the public interest re-
quires otherwise, no permit shall be
granted for work In wetlands identified
as important by subparagraph (i),
above, unless the District Engineer con-
cludes, on the basis of the analysis re-
quired in paragraph () of this section,
that the benefits of the proposed altera-
tion outweigh the damage to the wet-
lands resource and the proposed altera-
tion is necessary to realize those benefits.

(a) In evaluatinz whether a particu-
Iar alteration Is necessary, the District
Engineer sholl primarily consider
whether the proposed activity is de-
pendent upon the wetland resources and
environment and whether feasible al-
ternative sites are available.

(b) The applicant must provide suf-
ficlent data on the basis of which the
availability of feasible alternative sites
can be evaluated.

(v) In accordance witlx the policy ex-
pressed In paragraph (£) (3) of this sec-
tion, and with the Congressional policy
expressed in the Estuary Protection Act,
PL 90-454, state regulatory laws or pro-
grams for classification and protection of
wetlands will be given great weight. (Sce
also paragraph (g) (18) of this section).

(4) Fish and Wildlife. (i} In accord-
ance with the Fish and Wildlife Coordi-
nation Act (see paragraph (c) (5} of this
cection) Corps of Engineers officials will
in all permit cases, consult with the Re-
glonal Director, U.S. Fish and Wildlife
Service, the Regional Director, National
Marine Fisheries Service, and the head
of the agency responsible for fish and
wildlife for the state in which the work is
to be performed, with a view to the con-
servation of wildlife resources by pre-
vention of thelr 1loss and damage due to
the work or structures proposed in a
permit application (see paragraphs €iy
(1) (i1) and (3) (2) of this section). They
will give great welght to these views on
fish and wildlife considerations in eval-
uating the application. The applicant
will be urged to modify his proposal to
eliminate or mitigate any damage to such
resources, and in appropriate cases the
permit may be conditioned to accomplish
this purpose. .

M) The Division Engineer may issue

o permit over an unresolved objection

“based on fish and wildlife considerations

by the regional representative of Federal

fisk and wildlife agencies unless other-
wise directed by the Chief of Engineers; -

Dbrovided, however, that the policles and
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procedures stated in the Memorandum of
Understanding between the Department
of the Army and the Department of the
Interior (Appendix B) will be followed
with respect to all activities involving
dredging, excavation, filling and other
related work.

(5) Water Quality. (1) Applications for
permits for activities which may affect
the quality of navigable waters will be
evaluated with a view toward compliance
Ayith applicable efluent limitations and
water quality standards during both the

. construction and operation of the pro-
posed activity. Certification of compli-
gnce with applicable efluent limitations
and water quality standards required
under provisions of Section 401 of the
Federal Water Pollution Control Act will
be considered conclusive with respect to
water quality considerations unless the
Regional Administrator, Environmental
Protection Agency (EPA), advises of
other water quality aspects to be taken
into consideration. If the certification
provided is to the effect that no efluent
limitation and water quality standards
have been established as applicable to the
proposed activity, or if certification is
not required for the proposed activity,
the advice of the Regional Administra-
tor, EPA, on water quality aspects will
be given great weight in evaluating the
permit application. Any permit issued
may be conditioned to implement water
quality protection measures.

(i) If the Regional Administrator,
EPA, objects to the issuance of a permit
on the basis of water quality considera-
tions and the objection is not resolved
by the applicant or the District Engineer,
and the District Engineer would other-
wise issue the permit, the application will
be forwarded through channels to the
Chief of Engineers for further coordina-
tion with the Administrator, EPA, and
decision, (See also paragraphs (b) (D
and (b) (8), above, and (g) (17 and @)
(2) (1) of this section.) '

(6) Historic, Scenic, and Recreational
Values, (1) Applications for permits cov-
ered by this regulation may involve areas
which possess recognized historic, cul-
tural, scenie, conservation, recreational
or similar values. Full evaluation of the
general public interest requires that due
consideration be given to the effect which
the proposed structure or activity may
haveon the enhancement, preservation,
or development of such values. Recogni-
tion of those values is often reflected by
State, regional, or local Jand use classifi-
cations (see paragraph (£) (3) of this sec-
tion), or by similar Federal controls or
policies. In both cases, action on permit
applcations should, insofar as possible,
be consistent with, and avold adverse ef-
fect on, the values or purposes for which
those classifications, controls, or policies
were established.

(ii) Specific application of the policg
in paragraph (g) (6) (1) of this section,
applies to: .

(@) Rivers named in Section 3 of the
Wwild and Scenic Rivers Act (82 Stat. 906,
16 U.S.C. 1273 et seq.), and those pro-
posed for inclusion as provided by sec-
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tions 4 and 5 of the Act, or by later legis-
Iation.

(b) Historie, cultural, or archeological
sites or practices as provided in the Na-
tional Historic Preservation Act of 1966
(83 Stat. 852, 42 U.S.C, 4321 ef seq.) (see
also Executive Order 11593, May 13, 1971,
and Statutes there cited). Particular at-
tention should be directed toward any
district, site, building, structure, or object
listed in the National Register of Historic
Places. Comments regarding such under-
takings shall be sought and considered as
provided by paragraph (i) (2) (iii) of this
section.

(¢) Sitesincluded in the National Reg-
istry of Natural Landmarks which are
published periodically in the FEDERAL
REGISTER.

(d) Any other areas named in Acts of
Congress or Presidential Proclamations
as National Rivers, National Wilderness
Areas, National Seashores, National Rec-
reation Areas, National Lakeshores, Na-
tional Parks, National Monuments, and
such areas as may be established under
Federal law for similar and related pur-
poses, such as estuarine and marine
sanctuaries.

(1) Structures for Small Boats. As a
matter of policy, in the absence of over-
riding public interest, favorable consid-
eration will be generally be given to
applications from riparian proprietors
for permits for piers, boat docks, moor-
ings, platforms and similar structures for
small boats. Particular attention will be
given to the location and general design
of such structures to prevent possible ob-
structions to navigation with respect to
both the public’s use of the waterway and
the neighboring proprietors’ access to the
waterway. Obstructions can result from
both the existence of the structure, par-
ticularly in conjunction with other simi~
lar facilities in the immediate vicinity,
and from its inability to withstand wave
action or other forces which can be ex-
pected. District Engineers will inform
applicants of the hazards involved and

~encourage safety in location, design and

. operatiomn, Corps of Engineers officials will
also encourage cooperative or group use
facilities in lieu of individual proprietor
use facilities.

(i) Letters transmitting permits for
structures for small boats will, where
applicable, include the following lan-
guage: “Notice is hereby given that o
possibility exists that the structure per-
mitted may be subject to damage by wave
wash from passing vessels. Your attention
is invited to special condition
the permit.” The appropriate designation
of the permit condition placing responsi-
bility on the permittee and not on the
United States for integrity of the struc-
ture and safety of boats moored thereto
will be inserted.

(ii) Floating structures for small rec-
reational boats or other recreational pur-
poses in lakes owned and operated by the
Corps of Engineers under a Resources
Manager are normally subject to permit
authorities cited in paragraph (b), above
when those waters are regarded as navi-
gable waters of the United States. (See
33 CFR 209.260). However, such struc-

A

tures will not be authorized under this
regulation but will be regulated under
applicable regulations of the Chief of
Engineers published in Chapter IIT, Part
3217.19 of Title 36, Code of Federal Repu-
lations if the land surrounding thoso
lakes is under complete Federal owner«
ship. District Engineers will delineate
those portions of the navigable waters of
the United States where this provision 13
applicable and post notices of this desly-
nation in the vicinity of the lake Re-
sources Manager's office.

(8) Aids to Nevigation. (1) The placing
of non-Federal fixed and floating aids to
navigation in a navigable water of the
United States is within the purview of
section 10 of the River and Harbor Act of
1899, Furthermore, these aids are of par-
ticular interest to the U.8, Coast Guard
because of their control of marking, light-
ing and standardization of such navign-
tion aids. Applications for permits for in-~
stallation of ailds to navigation will,
therefore, be coordinated with the appro=-
priate District Commander, U.8. Coast
Guard, and permits for such aids will in-
clude a condition to the effect that the
permittee will conform to the require-
ments of the Coast Guard for marking,
lighting, etc. Since most fixed and float-
ing aids to navigation will not ordinarily
significantly affect environmental values,
the usual form of authorization to be
used will be & letter of permission,

(i1) Fishing structures and appliances
in navigable waters of the United States
will be lighted for the safety of naviga-
tion as follows: Lights will be displayed
between sunset and sunrise. They will bo
placed at each end of the structure, ex-
cept where the inner end terminatesg at
such a point where there could be no
practicable navigation between it and the
high-~water line of the adjacent coast. In
such case no inner light will be required.
The outer Hght will be white, and the
inner light will be red. The size, capacity,
and manner of maintenance of the lights
will be specified in the Department of the
Army permit authorizing the erection of
the structure or appliances. When several
structures or appliances are placed on
one line with no navigable passare be-
tween them, they will be considered for
lighting purposes as one structure.

(9) Outer Continental Shelf. Artificial
islands and fixed structures located on
the outer continental shelf are subject to
the standard permit procedures of this
regulation. Where the islands or struc-
tures are to be constructed on lands
which are under mineral lease from the
Bureau of Land Management, Depart-
ment of the Interlor, that agency, in co«
operation with other Federnl agenocles,
fully evaluates the potential effect of the
leasing program on the total environ-
ment, Accordingly, the decision whether
to issue a permit on lands which are
under mineral lease from the Depart-
ment of the Interior will be limited to an

evaluation of the impact of the proposed
work on navigation and national security.
The public notice will so identify tho orl-
teria (see paragraph () (1) (vil)) (b) of
this section).
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(10) Effect on Limits of the Territorial
Seuw. Structures or work affecting coastal
-waters may modify the coast line or base-
line from which the three mile belf is
measured for purposes of the Submerged
Lands Act and International Latw. Gen-
erally, the coast line or base line is the
line of ordinary low water on the main-
land; hovever, there are exceptions
where there are islands or low-tide eleva-
tions off shore. (See the Submerged Lands
Act, 67 Stat. 29, U.S. Code section
1301(c), and United States v. California,
381 U.S. 139 (1965), 382 U.S. 448 (1966)).
All dpplications for structures or work
affecting coastal waters will therefore be
reviewed specifically to determine wheth-
er the coast line or baseline might be
altered. If it is determined that such a
change might occur, coordingtion with
the Attorney General and the Solicitor of
the Department of the Interior is re-
quired before final action is taken. The
District Engineer will submit a descrip-
tion of the proposed work and 2 copy of

- the plaus to the Solicitor, Department of

)

the Interior, Washington, D.C. 20240, and

© request his comments.concerning the

efiects of the proposed work on the outer
continental rights of the United States.
‘These comments will be included in the
file of the gpplication. After completion
of standard processing procedures, the
file will be forwarded to the Chief of
Engineers. The decision in the applica-
tion will be made by the Secretary of the

* Army after coordination with the Attor-

ney General,

(11) Canals and Other Artificiel Wa-
terways Connected to Navigable Waters.
(1) A canal or similar artificial waterway
is subject to the regulatory authorities
discussed in paragraph, (b) (2) of this sec-
tion if it constitutes a navigable water of
the United States, or if it'is connected to
navigable waters of the United States in
a manner which affects their course, con~
dition, or capacity. In _all cases the con-
nection, to mnavigable waters of the
United States reguires a permit. Where
the canal itself constitutes a navigable
water of the United States, evaluation
of the permit application and further ex-
ercise of regulatory authority will be in
accordance with the standard procedures
of this regulation. For all other canals
the exercise of regulatory authority is
restricted to those activities which affect
the course, condition, or capacity of the
navigable waters of the United States.
Examples of the latter may include the
length and depth of the canal; the cur-
rents circulation, quality and turbidity
of its waters, especially as they affect
fish and wildlife values; and modifica~
tions or extensions of its configuration.

(i) . The proponent, of canal .work
should submit his application for a per-
mit, including a proposed plan of the
entire development, and the location and
description of anticipated docks, piers
and other similar structures which will
be placed in the canal, to the District En-
gineer before commencing any form of
work. If the connection to navigable wa-
ters of the United Stateshas already been
made without a permit, the District En-
gineer will proceed In accordance with
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paragraph (g) (12) (1) of this csection.
‘Where a connection has not yet occurred,
but canal construction is planned or has
already begun, the District Engineer will,
in writing, advise the proponent- of the
need for a permit to connect the canals
to navigable waters of the United States.
He will also ask the proponent if he in-
tends to make such a connection and will
request the immediate submicsion of the
plans and permit application if it 1ssoin-
tended. The District Engineer will also
advise the proponent that any work is
done at the risk that, if a permit is re-
quired, it may not be issued, and that the
existence of partially-completed excava-
tion work will not he allowed to welgh
favorably in evaluation of the permit
application.

(12) Unauthorized Activities. The fol-
lowing procedures will be followed with
respect to activies which are per-
formed without proper authorization.

(i) When the District Engineer be-
comes aware of any unauthorized activ-
ity which is still in progress, he shall im-
mediately issue o cease and desist order
to all persons responsible for and/or in-
volved in the performance of the activity.
In appropriate cases, the District En-
gineer may also order interim protective
measures to be taken in order to
protect the public interest. If there
is noncompliance with this cease and
desist order, the District Engineer
shall forward g foctual report immedi-
ately to the local U.S. Attorney with o
request that a temporary restraining or-
der and/or preliminary injunction be
obtained against the responsible perzons.

(ii) In all cases, the District Engineer
shall commence an immediate Investiga-
tion to ascertain the facts surrounding
the unauthorized actlvity. In making
this investigation, the District Engineer
shall solicit the views of approprinte
Federal, State and local agencles, and
shall request the percons involved in the
unauthorized activity to provide appro-
priate information on this activity which
will assist him in evaluating the activity
and recommending the course of action
to be taken. The District Engincer shall
evaluate the information and views de-
veloped during this investigation in con~
junction with the factors and criterina
cited in paragraph (1) of thissection end
shall formulate recommendations as to
the appropriate administrative and/or
legal action to be taken, subject to the
following:

(a) Except where the activity was per-
formed in nontidal waters prior to an
administrative, judicial or legislative de-
termination that the water is o naviga-
ble water of the United States, the Dis-
trict Engineer is not authorized to proc-
ess or accept for processing any permit
application received.

* (1) The District Engineer shall in ail
cases other than those covered by para-
graph (g) (12) 1) (@) (2) of this section
prepare and forward a report to the
Chief of Engineers, ATTN: DAEN-GCE,
which shall contain an analysis of the
data and information obtained during
this investigation and recommend appro-
priate civil and criminal action. In those
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cases where the analysis of the faets
developed during his investization,
when made in conjunction with the
factors apd criteria in paragraph )
of this cection leads to the preliminary
conclusion that removal of the unauth-
orized activity Is in the public inferest,
the District Encineer shall also recom-
mend restoration of the area to ifs
original condition.

(2) In those coses to vwhich the provi-
slons of paragraph (m) (3), below, apply,
the District Engineer may refer the mat-
ter dirvectly to the locol Unifed States
Attorney for appropriote legal action.

() If criminnl and/or civil action is
instituted against the responsible per-
son, the District Engineer shall nof z2e-
cept for processing any application until
final disposition of all judicial proceed-
ings, including the peyment of all pre-
seribed penalties and fines and/or the
completion of all worlk ordered by the
court, Thereafter, the District Engineer
may accept an applicetion for o permit;
Provided, that with respect to any judi~
elal oxder requiring partial or tofal res-
toration of an area, the District Engi~
neer, if so ordered by the courf, shall
supervise this restoration effort and may
allow the responsible persons to apply
for o permit for only that portion of the
unauthorized activity for which restora~
tion hos not been so ordered.

(¢) In thoze eases where the Districh
Engineer determines that the unanthor-
ized activity was performed in nontidal
waters, prior to an adminiztretive, judi~
cial or legislative determination that the
water is o navigable water of the United
States, the District Engineer shall in-
struct the responsible persons to imme-
diately file for o permit, unless he deter-
mines on the basis of all the facts and
circumstances that immediate legal ac~
tion Is warronted. In such cases, the Dis~
trict Engineer will follow the procedures
of paragreph () (12) D) (@) and (b)Y of
this section,

3dif) Processing and evaluation of ap~
plications for after-the-fact authoriza~
tions for activities undertaken without
the required Deportment of the Army
ocuthorizations will in all other respects
follow the standard procedures of this
regulation. Thus, authorizations may
still be denled in acecordance with the
]t)!ollcles and procedures of this regula-~

on.

(v) Where ofter-the-fact authoriza~
tion in accordance with this parasraph
is determined to be in the public infer-
est, the stondard permit form for the
acHyvity will be used, omitting inappro-
priate conditions, and including what-
ever specinl conditions the District
Engineer may deem oppropriate to miti-
gate or prevent undesirable effecis
which have.cccurred or might cceur.

(v) Where after-the-fact authoriza-
tion is not determined to be in the public
interest, the notification of the denial
of the permit will preseribe any correc-
tive actions to be taken in connection
with the work already accomplished and
establish o reasonoble peridd of tHme for.
the applicant fo complete such actions.
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The District Engineer, after denial of
the permit, will again consider whether
civil or criminal action is appropriate.

(vi) If the applicant declines to ac-
cept the proposed permit conditions, or
fails to take corrective action preseribed
in the notification of denial, or if the
District Engineer determines, after de-
nying the permit application, that legal
action is appropriate, the matter will
be referred to the Chief of Engineers,
ATTN: DAEN-GCK, with recommenda~
tions for appropriate action.

(vil) Applications will generally not
be required for work or structures com-
pleted before 18 December 1968, nor,
where potential applicants had received
expressions of disclaimer prior to the
date of this regulation; provided, how-
ever, That the procedures of paragraph
(g) (12) (i) of this section shall apply to
all work or structures which were com-
menced or completed on or after 18 De-
cember 1968, and may be applied to all
specific cases, regardless of date of con~
struction or previous disclaimers, for
which the District Engineer determines
that the interests of navigation so re-
quire.

(13) Facilities at the Borders of the
United States. (i) The -construction,
operation, maintenance, or connection of .
facilities at the borders of the United
States are subject to Executive control
and must be authorized by the President,
Secretary of State, or other delegated
official. -

(a) Applications for permits for the
construction, operation, maintenance, or
connection at the borders of the United
States of facilities for the transmission
of electric energy between the United
States and a foreign country, or for the
exportation or importation of natural gas
to or from a foreigm country, must be
made to the Federal Power Commission.
(See Executive Order 10485, September 3,
1953, 16 U.S.C. 824(a) (e), 15 U.S.C. 717b,
and 18 CFR Parts 32 and 153).

(b) Applications for the landing or
operation of submarine cables must be
made to the Federal Communications
Commission. (See Executive Order 10530,
May 10, 1954, 47 U.S.C. 34 to 39, and 47
CFR 1.767).

(¢) The Secretary of State is to re-
ceive applications for permits for the
construction, connection, operation, or
maintenance, at the borders of the
United States, of: (1) pipelines, con-
veyors belts, and similar facilities for the
exportation or importation of petroleum
products, coals, minerals, or other prod-
ucts to or from a foreign country; (2)
facilities for the exportation or importa-
tion of water or sewage to or from a
foreign country; (3) monorails, aerial
cable cars, aerial tramways and similar
facilities for the transportation of per-
sons or things, or both, to or from a
foreign counfry. (See Execufive Order
11423, August 16, 1968).

(i1) A Department of the Army permit
under Section 10 of the River and Harbor
Act of March 3, 1899 is also required for
all of the above facilities which affect the
navigable waters of the United States,

RULES AND REGULATIONS

but in each case in which a permit has
been issued as provided above, the deci-
sion whether to issue the Department of
the Army permit will be based primarily
on factors of navigation, since the basic
existence and operation of the facility
will have been examined and permitted
as provided by the Executive Orders.
Furthermore, in those cases where the
construction, maintenance, or operation
ab the above facilities involves the dis-
charge of dredged or fill material in
navigable waters or the transportation of
dredged material for the purpose of
dumping it into ocean waters, appropri-
ate Department of the Army authoriza-
tHons under section 404 of the Federal
Water Pollution Control Act or under
section 103 of the Marine Protection Re-
search and Sanctuaries Act of 1972 are
also required. Evaluation of applications
for these authorizations will be in accord-
i1?..nca with paragraph (g) (17) of this sec~
ion. . - :

-(14) Power Transmission Lines. (1)
Permifs under section 10 of the River
and Harbor Act of March 3, 1899, (33
U.S.C. 403) are tequired for power trans-
mission lines crossing navigable waters
of the United States unless those lines
are part of a water power project subject
to the regulatory authorities of the Fed-

eral Power Commission under the Fed-

eral Water Power Act of 1920 (16 U.S.C.
797). If-an application is received for a
permif for lines which are part of a wafer
power project, the applicant will be in-
structed to submit his application to the
Federal Power Commission. If the lines
are not part of a water power project, the
application will be processed in accord-
ance with the procedures prescribed in
this regulation. .

(i) The following minimum clear-
ances are required for aerial electric
power transmission lines crossing naviga-
ble waters of the United States. These
clearances are related to the clearances
over the navigable channel provided by
existing fixed bridges, or the clearances
which would be required by the U.S.
Coast Guard for new fixed bridges, in the
vieinity of the proposed power line cross-
ing. The clearances are based on the low
point of the line under conditions which
produce the greatest sag, taking into con-
sideration temperature, load, wind,
length of span, and type of supports as
%utalined in the National Electrical Safety

ode.

Minimum additional .

clearance (ft.)
above clearance
required for bridges

Nominal system voltage, kV:

115 and below. 20
138 22
161 24
230 26
350 30
500 36
700 42
750-765 45

(15) Seaplane Operations. Structures
in navigable waters of the United States
associated with seaplane operations re-
quire Department of the Army permits,

but close coordination with the Federal
Aviation Administration (I"AA), Depart«
ment of Transportation, i1s required on
such applications.

() The FAA must be notifled by an
applicent whenever he proposes to estab-
lish or operate a seaplane base. The FAA
will study the proposal and advise tho
applicant, District Engineer, and other
interested parties as to the effects of theo
Pproposal on the use of airspate. The Dis-
trict Engineer will therefore refer any
objections regarding the effect of the
proposal on the use of airspace to thd
FAA, and give due consideration to their
recommendations when evaluating the
general public interest.

(i) If the seaplane base will serve air
carriers licensed by the Civil Aeronautics
Board, the applicant must receive an air-
port operating certificate from the FAA.
That certificate reflects determination
and conditions relating to the Instolla-
tipn, operation, and maintenance of ade«
quate air navigation facilities and safety
equipment. Accordingly, the District En-
gineer may, in evaluating the general
public interest, consider such matters to
have been primarily evalunted by the
FAA

(16) Foreign Trade Zones. The Forelgn
Trade Zones Act (48 Stat., 998-1003, 19
U.S.C. sections 8la to 81u, as amended)
authorizes the establishment of foreipn-
trade zones in or adjacent to United
States ports of entry under terms of o
grant and regulations pregeribed by the
Foreign-Trade Zones Board. Pertinent
regulations are published at Title 15 of
the Code of Federal Regulations, Port
400, The Secretary of the Army is & mem«~
ber of the Board, and construction of &
zone is under the supervision of the Dig-
trict Engineer. Laws governing the navi«
gable waters of the United States remain
applicable to foreign-trade zones, includ«
ing the general requirements of this reg-
ulation. Evaluation by a District Engle
neer of a permit gpplication may give
recognition to the consideration by the
Board of the general economic effeots of
the zone on local and foreign commerce,
general location of wharves and faclli-
ties, and other factors pertinent to con~
struction, operation, and maintenance of
the zone.

(17) Discharge of Dredged or Fill M-
terial in Navigable Waters or Dumping
of Dredged Material in Ocean Woaters.
(1) Applications for permits for the dig-
charge of dredged or flll material into
navigable waters at spacific disposal sites
will be reviewed in accordence with
guidelines promulgated by the Adminis-
trator, EPA, under authority of section
404(b) of the Pederal Water Pollution
Control Act. If the EPA guidelines alone
prohibit the designation of o proposed
disposal site, the economic impact on
navigation and anchorage of the fallure
to authorize the use of the proposed dis-
posal site in navigable waters will also
be considered in evaluating whether or
not the proposed discharge is in the pub~
Yc interest.
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(ii) Applications for permits for the
transporting of dredged material for the
purpose of dumping it into ocean waters
will. be evaluated to determine that the
proposed dumping will not unreasonably
degrade or endanger human health, wel-
fare, or amenities, or the marine envi-
ronment, ecological systems, or economic
potentialities. In making the evaluation,
Corps of Engineers officials will apply
criteria, established by the Administra-
tor, EPA, under authority of section 102
(a) of the Marine Protection, Research

-and Sanctuaries Act of 1972, and will
specify the dumping sites, using the rec-
ommendations of the Administrator,
pursuant to section 102(c) of the Act, to
the extent feasible. (See 40 CFR Part
220). In evaluating the need.for the
dumping. as required by paragraph (f)
(2) (1) of this section, Corps of Engineers
officials .will consider the potential effect
of a permit denial on navigation, eco-
nomic and industrial development, and
foreign and domestic commerce of the
United States. .

(iii) Sites previously designated for
use as disposal sites for discharge or
dumping of dredged material will be

_ specified to the maximum practicable
extent in permits for the discharge or
dumping of dredged material in naviga-
ble waters or ocean waters unless re-
stricted by the Administrator, EPA, in
accordance with section 404(c) of the
Federal Water Pollution” Control Act or
section 102(c) of the Marine Protection,
Resedarch, and Sanctuaries Act of 1972.

(@iv) Prior to actual issuance of permits
for the discharge or dumping of dredged

‘or fill material in navigable or ocean
waters, Corps of Engineers officials will
advise appropriate Regional Administra-
tors, EPA, of the intent to so issue per-

_ mits, X the Regional Administrator
advises, within fifteen days of the advice
of the intent to issue, that he objects to
the issuance of the permits, the case will
be forwarded to the Chief of Engineersin
accordance with paragraph .(s), below,
for further coordination with the Admin-
istrator, EPA, and-decision. 'The report
forwarding the case will contain an anal-
ysis for a determination by the Secretary
of the Army that there is no economically
feasible method or site available other
than that to which the Regional Admin-
istrator objects. (See also paragraphs
(b) () and (b)(8) of this section.)

(18) Activities in Couastal Zones and
Marine Sanctuaries. (i) Applications for
Department of the Army authorizations
for activities in the coastal 2ones of those
States having a coastal zone manage-
ment program approved by the Sec-
retary of Commerce will he evalu-
ated with respect to compliance with
that program. No permit will be is-
sued until the applicant has certified
that his proposed activity complies
with the - coastal zone management
program and the appropriate State
agency has concurred with the certifica-
tion or has waived its right to do so (see
paragraph (D (2) (D of this section);
however, a permit-may be issued if the
Secretary of Commerce, on his own ini-
tiative or upon appeal by the applicant,
finds that the proposed activity is con-

RULES AND REGULATIONS

sistent with the objectives of the Coastal
Zone Management Act of 1972 or is
otherwise necessary in the interest o
national security. >

(i) Applications for Department of
the Army authorization for activities in
a marine sanctuary established by the
Secretary of Commerce under authority
of section 302 of the AMarine Protection,
Research, and Sanctuaries Act of 1972
will be evaluated for impact on the ma-
rine sanctuary. No permit will be issued
until the applicant provides a certifica-
.tion from the Secretary of Cemmerce
that the proposed activity iS consistent
with the purposes of Title III of the Ma-~-
rine Protection, Research and Sanctu-
arles Act of 1972 and can be carried out
within the regulations promulgated by
the Secretary of Commerce to control
activities within the marine sanctuary.
Authorizations so issued will contain
such special conditions as may be re-
quired by the Secretary of Commerce in
connection with his certification.

(h) Applications jor Authorizations.
(1) Any person proposing to undertake
any activity requiring Department of the
Army authorization as specified in para-
graph (e) of this séction, must apply for
a permit to the District Engincer in
charge of the District where the pro-
posed activity 1s to be performed. Appli-
cations for permits must be prepared in
accordance with instructions in the
pamphlet entitled “Applications for De-
partment of the Army Permits for Ac-
tivities in Waterways” published by the
Corps of Engineers, utilizing the pre-
scribed application form (ENG Form
4345). The form and pamphlet may be
obtained from the District Engineer
having jurisdiction over the waterivay in
which the proposed activity will be lo-
cated. Local variations of the application
form for purposes of facilitating coordt-
nation with State and local agencles may
be proposed by District or Division En-
gineers., These variations will he sub-
mitted for approval to DAEN-CWO-IN
and for clearance by the Office of AMan-
agement and Budget.

(2) Generally, the application mustin-
clude a complete description of the pro~
‘posed activity, which includes necessary
drawings, sketches or plans, the location,
purpose and intended use of the proposed
activity; scheduling of the activity; the
names and addresses of adjoining prop-
erty owners and the Iocation and dimen-
sions of adjacent structures; and the
approvals required by other Federal,
interstate, State or local agencies for the
work, including all approvals or deninls
already made.

(1) If the activity involves dredging in
navigable waters of the United States,
the application must include a descrip-
-tion of the type, composition and quan-
tity of the material to be dredged, the
method of dredging, and the site and
plans for disposal of the dredged
material,

(ii) If the activity includes the dis-
charge of dredged or fill material in the
navigable waters or the transportation
of dredged material for the purpose of
dumping it in the ocean waters, the ap-
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pHcation must include the source of the
material, a description of the type, com-
position and quantity of the material, the
metheod of transportaton and disposal of
the material, and the location of the dis-
posal site. Certification under section 401
of the Federal Water Pollution Control
Act is required for such discharges into
navigable waters. In addition, applicants
for permits for these activitles are re-
quired to pay a fee of $100 per applica-~
-tion if the quantity of the material to he
discharged in navigable waters or to be
dumped In ocean woters exceeds 2580
cublc yards; if the quantity of material
is 2500 cublc yards or less, the fee is $10
per application. Agencies or instrumen-~
talitles of Federal, State, or local govern-
ments will not be required to pay any
fee In connection with applications for
permits. This fee structure will be re-
viewed from time to time.

(ii) If the activity includes the con-
struction of a fill or pile or foat-sup~
ported platform, the project description
must include specific structures to be
erected on the fill or platform.

(iv) If the activity includes the con-
struction of a structure the normal use
of which may result in a discharge of
pollutants, other than dredged or fill ma-~
terial, into navigable waters or ccean
waters, the application must include
either the identification of the applica-
tion for the discharge permit assigned by
the appropriate water pollution control
agency or a copy of that application. Cer-
tification under Section 401 of the Fed-
eral Water Pollution Control Act is re-
quired for such discharges into naviga-
ble waters.

(v) Xf the activity will be located within
a marine sanctuary established by the
Secretary of Commerce, the appleation
must include o copy of the certification
from the Secretary of Commerce that the
propozed activity Is consistent with the
purposes of Title IO of the Marine Pro-
tection, Research and Sancfuaries Act
of 1972 and can be carried out within
the regulations promulgated by the See~
retary of Commerce to control activities
within the marine sanctuary. -

(vl) If the activity requires the prep-
aration of an environmental impact
statement (see paragraphs (1) (1) (iv)
and (1) of this section), which neces-
sitates the development of data and in-
formation which will result in substan-
tial expense to the United States, the
District ‘Engineer may, after obtaining
written approval from the Division Engi-
neer, charge the applicant for those ex-
traordinary expenses incurred in the de-
velopment of this information pursuant
to 31 US.C. 483(a). All money so col~
lected shall be paid into the Treasury of
the United States as miscellaneous re-
ceipts. In Heu of this assessment, the Dis-
trict Engineer may require reports, data,
and other information for the environ-
mental impact statement (see paragraph
(h)(3) of this section), to be compiled
by an Independent third party under
contract with the applicant and fur-
nished directly to the District Engineer:
Provided, In such cases, the District En-
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gineer shall specify the type of informa-
tion to be devéloped; and provided fur-
ther, That the information furnished by
this third party contractor may not be
used by the District Engineer to assist
* in his preparation of the environmental
+ impact statement unless he has approved
the selection of this third party conftrac-
tor after consulting with interested Fed-
eral, State, and local agencies, public
interest groups, and members of the gen-~
eral public, as he deems appropriate, to
assure objectivity in this selection. In
either case, the District Engineer should
advise the applicant in writing that there
is no assurance that favorable action will
ultimately be taken on his application.

(3) In addition to that information in-
dicated in paragraph (h) (2) of this sec-
tion, the applicant will be required to
furnish such additional information as
the District Engineer may deem neces-
sary to assist him in his evaluation of the
application. Such additional information
may include an environmental assess-
ment, including information on alter-
nate methods and sites, as may be neces-
sary for the preparation of an environ-
mental impact statement (see paragraph
D, below).

(4) The application must be signed by
the person who desires ta undertake the
proposed activity; however, the applica-
tion may be signed by a duly authorized

agent if accompanied by a statement by -

that person designating the agent and
agreeing to furnish, upon request, sup-
plemental information in supporf of the
application. In either case, the signature
of the applicant will be understood to be
an affirmation that he possesses the au-
thority to undertake the activity pro-
posed in his application, except where
the lands are under the control of the
Corps of Engineers, in which case the
District Engineer will coordinate the
transfer of the real estate and the permit
action. When the application is submit-
ted by an agent, the application may in-
clude the activity of more than one
owner provided the character of the ac-
tivity of each owner is similar and in the
same general area.

(1) Processing Applications for Per-
mits—(1) Staendard Procedures. (i)
When an application for a permit is re-
ceived, the District Engineer shall im-
mediately assign it a number for identi-
fication, acknowledge receipt thereof,
and advise the applicant of the number
assigned to it. He shall review the ap-
plication for completeness afid obtain
from the applicant any additional infor-
mation he deems necessary for further
processing.

(il) When all required information
has been provided, the District Engineer
will issue a public notice as described in
paragraph (j) of this section unless spe-
cifically exempted by other provisions
of this regulation. The notice will be dis-
tributed for posting in post offices or
other appropriate public places in the
vicinity of the site of the proposed work
and will be sent to the applicant, to ap-
propriate city and county officials, to ad-
joining property owners, to appropriate
State agencies, to concerned Federal
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agencies, to local, regional and na,tion;a,l

shipping and other concerned business

and conservation organizations, and to
any other interested parties. If in the
judgment of the District Engineer the
proposal may result in substantial pub-
lic interest, the public notice (without
drawings) may be published for five
consecutive days in the local newspaper,
and the applicant shall reimburse the
District Engineer for the costs of pub-
lication. Copies of public notices will be
sent to all parties who have specifically
requested copies of public notices, to the
U.S. Senators and Representatives for
the area where the work is to be pér-
formed, the Field Representative of the
Secretary of the Interior, the Regional
Director of the Bureau of Sport Fisherles
and Wildlife, the Regional Director of
the National Park Service, the Regional
Administrator of the Environmental
Protection Agency (EPA), the Regional
Director of the National Marine Fish-
eries Service of the National Oceanic and
Atmospheric Administration (NOAA),

“the head of the State agency responsible

for fish and wildlife resources, the Dis-
trict Commander, U.S. Coast Guard, and
the Office of the Chief of Engineers, At-
tention: DAEN-CWO-N. °

(iii) The District Engineer shall con-
sider all comments received in response
to the public notice in his subsequent
actions on the permit application. Re-
ceipt of the comments will be acknowl-
edged and they will be made a part of the
official file on the application. Comments
received as form letters or petitions may
be acknowledged as a group to the per-,
son or organization responsible for the
form letter or petition. If comments re-
late to matters within the special exper-
tise of another Federal agency, the Dis-
trict Engineer may seek the advice of
that agency. The applicant must be given
the opportunity to furnish the District
Engineer his proposed resolution or re-
buttal to all objections from Government
agencles and other substantive adverse
comments before final decision will be
made on the application.

(iv) The District Engineer will con-
sider whether or not an environmental
impact statement is necessary (see para-
graph (1) of this section) at the earliest
time during the processing of an applica-~
tion involving an activity which is not
already subject to an environmental im-~
pact statement. This will be done when
he can make an assessment of the envi-
ronmental impact of a proposed activity,
which in some cases may be upon receipt
of the application due to the magnitude
of the proposed project or the nature of
the area involved. This will be recon-
sidered as additional information is de-
veloped; however, at the earliest time
that it appears an environmentel impact
statement may be required, the District
Engineer will require the applicant to
furnish additional information and an
analysis of the environmental impacts of
the proposed action. A preliminary deter-
mination as to whether an environmental
impact statement will be prepared or a
statement that an environmental impact
statement has already been prepared on

the overall activity by the Corps of Engi-
neers or another Federal agency, will bo
announced in the Public Notice (see para-
graph (§) of this section). If the Distriot
Engineer determines that an environ-
mental impacet statement will not be pre-
pared for the proposed activity, & findinr
1o that effect will immediately be placed
in the permit file and, if the public notice
has indicated an intent to prepare a
statement, will be announced to the pub-
lic. This finding shall be dated and
signed and shall include o brief stotes
ment of the facts and rensony for the
decision, If the District Englneer be-
Heves that granting the permit may be
warranted but that the proposed activity
would significantly affect the quallty of
the human environment, he will prepare
an environmentsl impact statement in
accordance with § 209.410. In such cages
and if a public hearing is to be held (cee
subparagraph (v), below), the proposed
final environmentol impact statement
must be completed prior to the hearing,
If a public meeting is held, however, the
draft environmental impact statement
will be filed with the Council on Envl-
ronmental Quality (CEQ) atleast 15 days
prior to the meeting.

(V) If the proposed activity include:
the discharge of dredged or fill materinl
into navigable waters or the transpor-
tation of dredged material for the pur-
pase of dumping it in ocean waters and
a person or persons having an interest
which may be affected by the issuance of
a permif requests g hearing, or if o sec-
ond State objects to issuance of o permit
on the basis of water quality and re-
quests a hearing, or if otherwise required
by law or directed by the Chief of Engi-
neers, the District Engineer will arrange
& public hearing in accordonce with ap~
plicable Corps of Engineers regulations
(8§ 209.133). If no public hearing is to be
held and the District Engineer doter-
mines that public interest worrants and
additional information necessory to the
proper evaluation of the application
would probably be obtained thereby, the
District Engineer will hold & public meet-
ing (see paragraph (k) of this section).

(vi) After all above actions have been
completed, the District Engineer will de-
termine In accordance with the record
and applicable regulations whether or
not the permit should be issued. X o pex-
mit is warranted, he will determine the
conditions and duration which should bea
incorporated into the permit (sce para«
graphs (m) and (n) of this sectfon). In
accordance with the authorities specified
in paragraph (p) of this section the
District Engineer will take final action
or forward the application with all per-
tinent comments, records, and studies,
including the final environmental im-
pact statement if prepared, ond o stato-
ment of findings to support his recome-
mendation, through channels to the
official authorized to make the final decl-
sion. The report forwarding the applicn-
tion for decision will be in the formot
prescribed in parasraph (s) of this sece
tion. Notice that the application has been
forwarded to higher headquarters will be
furnished the applicant. When the final
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