§ 329.16

This Department, in the administra-
tion of the laws enacted by Congress
for the protection and preservation of
the navigable waters of the United
States, has determined that
(River) (Bay) (Lake, etc.) is a naviga-
ble water of the United States from
to . Actions which modify
or otherwise affect those waters are
subject to the jurisdiction of this De-
partment, whether such actions occur
within or outside the navigable areas.

(c) Specific inquiries regarding the
jurisdiction of the Corps of Engineers
can be answered only after a determi-
nation whether (1) the waters are nav-
igable waters of the United States or

(2) If not navigable, whether the
proposed type of activity may never-
theless so affect the navigable waters
of the United States that the assertion
of regulatory jurisdiction is deemed
necessary.

§329.16 Use and maintenance of lists of
determinations.

(a) Tabulated lists of final determi-
nations of navigability are to be main-
tained in each district office, and be
updated as necessitated by court deci-
sions, jurisdictional inquiries, or other
changed conditions.

(b) It should be noted that the lists
represent only those waterbodies for
which determinations have been made;
absence from that list should not be
taken as an indication that the water-
body is not navigable.

(c) Deletions from the list are not
authorized. If a change in status of a
waterbody from navigable to non-navi-
gable is deemed necessary, an updated
finding should be forwarded to the di-
vision engineer; changes are not con-
sidered final until a determination has
been made by the division engineer.
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AUTHORITY: 33 U.S.C. 401 et seq.; 33 U.S.C.
1344; 33 U.S.C. 1413.

SoURCE: 56 FR 59134, Nov. 22, 1991, unless
otherwise noted. :

§330.1 Purpose and policy.

(a) Purpose. This part describes the
policy and procedures used in the De-
partment of the Army’s nationwide
permit program to issue, modify, sus-
pend, or revoke nationwide permits; to
identify conditions, limitations, and re-
strictions on the nationwide permits;
and, to identify any procedures,
whether required or optional, for au-
thorization by nationwide permits.

(b) Nationwide permits. Nationwide
permits (NWPs) are a type of general
permit issued by the Chief of Engi-
neers and are designed to regulate
with little, if any, delay or paperwork
certain activities having minimal im-
pacts. The NWPs are proposed, issued,
modified, reissued (extended), and re-
voked from time to time after an op-
portunity for public notice and com-
ment. Proposed NWPs or modifica-
tions to or reissuance of existing
NWPs will be adopted only after the
Corps gives notice and allows the
public an opportunity to comment on
and request a public hearing regarding
the proposals. The Corps will give full
consideration to all comments received
prior to reaching a final decision.

(¢) Terms and conditions. An activi-
ty is authorized under an NWP only if
that activity and the permittee satisfy
all of the NWP’s terms and conditions.
Activities that do not qualify for au-
thorization under an NWP still may be
authorized by an individual or regional
general permit. The Corps will consid-
er unauthorized any activity requiring
Corps authorization if that activity is
under construction or completed and
does not comply with all of the terms
and conditions of an NWP, regional
general permit, or an individual
permit. The Corps will evaluate unau-
thorized activities for enforcement
action under 33 CFR part 326. The dis-
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trict engineer (DE) may elect to sus-
pend enforcement proceedings if the
permittee modifies his project to
comply with an NWP or a regional
general permit. After considering
whether a violation was knowing or in-
tentional, and other indications of the
need for a penalty, the DE can elect to
terminate an enforcement proceeding
with an after-the-fact authorization
under an NWP, if all terms and condi-
tions of the NWP have been satisfied,
either before or after the activity has
been accomplished.

(d) Discretionary authority. District
and division engineers have been dele-
gated a discretionary authority to sus-
pend, modify, or revoke authorizations
under an NWP. This discretionary au-
thority may be used by district and di-
vision engineers only to further condi-
tion or restrict the applicability of an
NWP for cases where they have con-
cerns for the aquatic environment
under the Clean Water Act section
404(b)(1) Guidelines or for any factor
of the public interest. Because of the
nature of most activities authorized by
NWP, district and division engineers
will not have to review every such ac-
tivity to decide whether to exercise
discretionary authority. The terms
and conditions of certain NWPs re-
quire the DE to review the proposed
activity before the NWP authorizes its
construction. However, the DE has the
discretionary authority to review any
activity authorized by NWP to deter-
mine whether the activity complies
with the NWP, If the DE finds that
the proposed activity would have more
than minimal individual or cumulative
net adverse effects on the environ-
ment or otherwise may be contrary to
the public interest, he shall modify
the NWP authorization to reduce or
eliminate those adverse effects, or he
shall instruct the prospective permit-
tee to apply for a regional general
permit or an individual permit. Discre-
tionary authority is aiso discussed at
33 CFR 330.4(e) and 330.5.

(e) Notifications. (1) In most cases,
permittees may proceed with activities
authorized by NWPs without notifying
the DE. However, the prospective per-
mittee should carefully review the lan-
guage of the NWP to ascertain wheth-
er he must notify the DE prior to com-
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mencing the authorized activity. For
NWPs requiring advance notification,
such notification must be made in
wrlting as early as possible prior to
commencing the proposed activity.
The permittee may presume that his
project qualifies for the NWP unless
he is otherwise notified by the DE
within a 30-day period. The 30-day
period starts on the date of receipt of
the notification in the Corps district
office and ends 30 calendar days later
regardless of weekends or holidays. If
the DE notifies the prospective per-
mittee that the notification is incom-
plete, a new 30-day period will com-
mence upon receipt of the revised no-
tification. The prospective permittee
may not proceed with the proposed ac-
tivity before expiration of the 30-day
period unless otherwise notified by the
DE. If the DE faiis to act within the
30-day period, he must use the proce-
dures of 33 CFR 330.5 in order to
modify, suspend, or revoke the NWP
authorization.

(2) The DE will review the notifica-
tion and may add activity-specific con-
ditions to ensure that the activity
complies with the terms and condi-
tions of the NWP and that the adverse
impacts on the aquatic environment
and other aspects of the public inter-
est are individually and cumulatively
minimal.

(3) For some NWPs involving dis-
charges into wetlands, the notification
must include a wetland delineation.
The DE will review the notification
and determine if the individual and
cumulative adverse environmental ef-
fects are more than minimal. If the
adverse effects are more than minimal
the DE will notify the prospective per-
mittee that an individual permit is re-
quired or that the prospective permit-
tee may propose measures to mitigate
the loss of special aquatic sites, includ-
ing wetlands, to reduce the adverse im-
pacts to minimal. The prospective per-
mittee may elect to propose mitigation
with the original notification. The DE
will consider that proposed mitigation
when deciding if the impacts are mini-
mal. The DE shall add activity-specific
conditions to ensure that the mitiga-
tion will be accomplished. If sufficient
mitigation cannot be developed to
reduce the adverse environmental ef-
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fects to the minimal level, the DE will
not allow authorization under the
NWP and will instruct the prospective
permittee on procedures to seek au-
thorization under an individual
permit.

(f) Individual Applications. DEs
should review all incoming applica-
tions for individual permits for possi-
ble eligibility under regional general
permits or NWPs. If the activity com-
plies with the terms and conditions of
one or more NWP, he should verify
the authorization and so notify the ap-
plicant. If the DE determines that the
activity could comply after reasonable
project modifications and/or activity-
specific conditions, he should notify
the applicant of such modifications
and conditions. If such modifications
and conditions are accepted by the ap-
plicant, verbally or in writing, the DE
will verify the authorization with the
modifications and conditions in ac-
cordance with 33 CFR 330.6(a). How-
ever, the DE will proceed with process-
ing the application as an individual
permit and take the appropriate
action within 15 calendar days of re-
ceipt, in accordance with 33 CFR
325.2(a2)(2), unless the applicant indi-
cates that he will accept the modifica-
tions or conditions.

(g) Authority. NWPs can be issued to
satisfy the permit requirements of sec-
tion 10 of the Rivers and Harbors Act
of 1899, section 404 of the Clean
Water Act, section 103 of the Marine
Protection, Research, and Sanctuaries
Act, or some combination thereof. The
applicable authority will be indicated
at the end of each NWP. NWPs and
their conditions previously published
at 33 CFR 330.5 and 330.6 will remain
in effect until they expire or are modi-
fied or revoked in accordance with the
procedures of this part.

§330.2 Definitions.

(a) The definitions found in 33 CFR
parts 320-329 are applicable to the
terms used in this part.

(b) Nationwide permit refers to a
type of general permit which author-
izes activities on a nationwide basis
unless specifically limited. (Another
type of general permit is a “regional
permit” which is issued by division or
district engineers on a regional basis in
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accordance with 33 CFR part 325).
(See 33 CFR 322.2(f) and 323.2(h) for
the definition of a general permit.)

(¢) Authorization means that specif-
ic activities that qualify for an NWP
may proceed, provided that the terms
and conditions of the NWP are met.
After determining that the activity
complies with all applicable terms and
conditions, the prospective permittee
may assume an authorization under
an NWP. This assumption is subject to
the DE’s authority to determine if an
activity complies with the terms and
conditions of an NWP. If requested by
the permittee in writing, the DE will
verify in writing that the permittee’s
proposed activity complies with the
terms and conditions of the NWP. A
written verification may contain activ-
ity-specific conditions and regional
conditions which a permittee must sat-
isfy for the authorization to be valid.

(d) Headwaters means non-tidal
rivers, streams, and their lakes and im-
poundments, including adjacent wet-
lands, that are part of a surface tribu-
tary system to an interstate or naviga-
ble water of the United States up-
stream of the point on the river or
stream at which the average annual
flow is less than five cubic feet per
second. The DE may estimate this
point from available data by using the
mean annual area precipitation, area
drainage basin maps, and the average
runoff coefficient, or by similar
means. For streams that are dry for
long periods of the year, DEs may es-
tablish the point where headwaters
begin as that point on the stream
where a flow of five cubic feet per
second is equaled or exceeded 50 per-
cent of the time.

(e) Isolated waters means those non-
tidal waters of the United States that
are:

(1) Not part of a surface tributary
system to interstate or navigable
waters of the United States; and

(2) Not adjacent to such tributary
waterbodies.

(f) Filled area means the area within
jurisdictional waters which is eliminat-
ed or covered as a direct result of the
discharge (i.e., the area actually cov-
ered by the discharged material). It
does not include areas excavated nor
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areas impacted as an indirect effect of
the fill.

(g) Discretionary authority means
the authority described in §§ 330.1(d)
and 330.4¢(e) which the Chief of Engi-
neers delegates to division or district
engineers to modify an NWP authori-
zation by adding conditions, to sus-
pend an NWP authorization, or to
revoke an NWP authorization and
thus require individual permit authori-
zation.

(h) Terms and conditions. The
“terms” of an NWP are the limitations
and provisions included in the descrip-
tion of the NWP itself. The ‘“condi-
tions” of NWPs are additional provi-
sions which place restrictions or limi-
tations on all of the NWPs. These are
published with the NWPs. Other con-
ditions may be imposed by district or
division engineers on a geographic,
category-of-activity, or activity-specific
basis (See 33 CFR 330.4(e)).

(i) Single and complete project
means the total project proposed or
accomplished by one owner/developer
or partnership or other association of
owners/developers. For example, if
construction of a residential develop-
ment affects several different areas of
a headwater or isolated water, or sev-
eral different headwaters or isolated
waters, the cumulative total of all
filled areas should be the basis for de-
ciding whether or not the project will
be covered by an NWP. For linear
projects, the ¢‘single and complete
project” (i.e. single and complete
crossing) will apply to each crossing of
a separate water of the United States
(i.e. single waterbody) at that location;
except that for linear projects crossing
a single waterbody several times at
separate and distant locations, each
crossing is considered a single and
complete project. However, individual
channels in a braided stream or river,
or individual arms of a large, irregular-
ly-shaped wetland or lake, etc., are not
separate waterbodies.

(j) Special aquatic sites means wet-
lands, mudflats, vegetated shallows,
coral reefs, riffle and pool complexes,
sanctuaries, and refuges as defined at
40 CFR 230.40 through 230.45.

§ 330.4

8 330.3 Activities occurring before certain
dates.

The following activities were permit-
ted by NWPs issued on July 19, 1977,
and, unless the activities are modified,
they do not require further permit-
ting: .

(a) Discharges of dredged or fill ma-
terial into waters of the United States
outside the limits of navigable waters
of the United States that occurred
before the phase-in dates which ex-
tended Section 404 jurisdiction to all
waters of the United States. The
phase-in dates were: After July 25,
1975, discharges into navigable waters
of the United States and adjacent wet-
lands; after September 1, 1976, dis-
charges into navigable waters of the
United States and their primary tribu-
taries, including adjacent wetlands,
and into natural lakes, greater than 5
acres in surface area; and after July 1,
19717, discharges into all waters of the
United States, including wetlands.
(section 404)

(b) Structures or work completed
before December 18, 1968, or in water-
bodies over which the DE had not as-
serted jurisdiction at the time the ac-
tivity occurred, provided in both in-
stances, there is no interference with
navigation. Activities completed shore-
ward of applicable Federal Harbor
lines before May 27, 1970 do not re-
quire specific authorization. (section
10)

§330.4 Conditions,
strictions.

(a) General. A prospective permittee
must satisfy all terms and conditions
of an NWP for a valid authorization to
occur. Some conditions identify a -
“threshold” that, if met, requires addi-
tional procedures or provisions con-
tained in other paragraphs in this sec-
tion. It is important to remember that
the NWPs only authorize activities
from the perspective of the Corps reg-
ulatory authorities and that other
Federal, state, and local permits, ap-
provals, or authorizations may also be
required.

(b) Further information. (1) DEs
have authority to determine if an ac-
tivity complies with the terms and
conditions of an NWP.

limitations, and re-
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(2) NWPs do not obviate the need to
obtain other Federal, state, or local
permits, approvals, or authorizations
required by law.

(3) NWPs do not grant any property
rights or exclusive privileges.

(4) NWPs do not authorize any
injury to the property or rights of
others.

(5) NWPs do not authorize interfer-
ence with any existing or proposed
Federal project. )

(c) State 401 water quality certifica-
tion. (1) State 401 water quality certi-
fication pursuant to section 401 of the
Clean Water Act, or waiver thereof, is

required prior to the issuance or reis-’

suance of NWPs authorizing activities
which may result in a discharge imto
waters of the United States.

(2) If, prior to the issuance or reis-
suance of such NWPs, a state issues a
401 water quality certification which
includes special conditions, the divi-
sion engineer will make these special
conditions regional conditions of the
NWP for activities which may result
in a discharge into waters of United
States in that state, unless he deter-
mines -that such conditions do not
comply wlth the provisions of 33 CFR
325.4. In the latter case, the condi-
tioned 401 water quality certification
will be considered a denial of the certi-
fication (see paragraph (c)(3) of this
section).

(3) If a state denies a required 401
water quality certification for an activ-
ity otherwise meeting the terms and
conditions of a particular NWP, that
NWP’s authorization for all such ac-
tivities within that state is denied
without prejudice until the state
issues an individual 401 water quality
certification or waives its right to do
so. State denial of 401 water quality
certification for any specific NWP af-
fects only those activities which may
result in a discharge. That NWP con-
tinues to authorize activities which
could not reasonably be expected to
result in discharges into waters of the
United States.!

1 NWPs numbered 1, 2, 8, 9, 10, 11, 19, 24,
28, and 35, do not require 401 water quality
certification since they would authorize ac-
tivities which, in the opinion of the Corps,
could not reasonably be expected to result
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(4) DEs will take appropriate meas-
ures to inform the public of which ac-
tivities, waterbodies, or regions require
an individual 401 water quality certifi-
cation before authorization by NWP.

(5) The DE will not require or proc-
ess an individual permit application
for an activity which may result in a
discharge and otherwise qualifies for
an NWP solely on the basis that the
401 water quality certification has
been denied for that NWP. However,
the district or division engineer may
consider water quality, among other
appropriate factors, in determining
whether to exercise his discretionary
authority and require a regional gen-
eral permit or an individual permit.

(6) In instances where a state has
denied the 401 water quality certifica-
tion for discharges under a particular
NWP, permittees must furnish the DE
with an individual 401 water quality
certification or a copy of the applica-
tion to the state for such certification.
For NWPs for which a state has
denied the 401 water quality certifica-
tion, the DE will determine a reasona-
ble period of time after receipt of the
request for an activity-specific 401
water quality certification (generally
60 days), upon the expiration of which
the DE will presume state waiver of
the certification for the individual ac-
tivity covered by the NWP’s. However,
the DE and the state may negotiate
for additional time for the 401 water
quality certification, but in no event
shall the period exceed one (1) year
(see 33 CFR 325.2(b)(1)(ii)). Upon re-
ceipt of an individual 401 water qual-
ity certification, or if the prospective
permittee demonstrates to the DE

in a discharge and in the case of NWP 8 is
seaward of the territorial seas. NWPs num-
bered 3, 4, 5, 6, T, 13, 14, 18, 20, 21, 22, 23, 27,
32, 36, 37, and 38, involve various activities,
some of which may result in a discharge and
require 401 water quality certification, and
others of which do not. State denial of 401
water quality certification for any specific
NWP in this category affects only those ac-
tivities which may result in a discharge. For
those activities not invoiving discharges, the
NWP remains in effect. NWPs numbered 12,
15, 16, 17, 25, 26, and 40 involve activities
which would result in discharges and there-
fore 401 water quality certification is re-
quired. -

494



Corps of Engineers, Dept. of the Army, DoD

state waiver of such certification, the
proposed work can be authorized
under the NWP. For NWPs requiring
a 30-day predischarge notification the
district engineer will immediately
begin, and complete, his review prior
to the state action on the individual
section 401 water quality certification.
If a state issues a conditioned individ-
ual 401 water quality certification for
an individual activity, the DE will in-
clude those conditions as activity-spe-
cific conditions of the NWP.

(7T) Where a state, after issuing a 401
water quality certification for an
NWP, subsequently attempts to with-
draw it for substantive reasons after
the effective date of the NWP, the di-
vision engineer will review those rea-
sons and consider whether there is
substantial basis for suspension, modi-
fication, or revocation of the NWP au-
thorization as outlined in § 330.5. Oth-
erwise, such attempted state with-
drawal is not effective and the Corps
will consider the state certification to
be valid for the NWP authorizations
until such time as the NWP is modi-
fied or reissued.

(d) Coastal zone management con-
sistency determination. (1) Section
307(c)(1) of the Coastal Zone Manage-
ment Act (CZMA) requires the Corps
to provide a consistency determination
and receive state agreement prior to
the issuance, reissuance, or expansion
of activities authorized by an NWP
that authorizes activities within a
state with a Federally-approved Coast-
al Management Program when activi-
ties that would occur within, or out-
side, that state’s coastal zone will
affect land or water uses or natural re-
sources of the state’s coastal zone.

(2) If, prior to the issuance, reis-
suance, or expansion of activities au-
thorized by an NWP, a state indicates
that additional conditions are neces-
sary for the state to agree with the
Corps consistency determination, the
division engineer will make such condi-
tions regional conditions for the NWP
in that state, unless he determines
that the conditions do not comply
with the provisions of 33 CFR 325.4 or
believes for some other specific reason
it would be inappropriate to include
the conditions. In this case, the state’s
failure to agree with the Corps consist-
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ency determination without the condi-
tions will be considered to be a dis-
agreement with the Corps consistency
determination.

(3) When a state has disagreed with
the Corps consistency determination,
authorization for all such activities oc-
curring within or outside the state's
coastal zone that affect land or water
uses or natural resources of the state’s
coastal zone is denied without preju-
dice until the prospective permittee
furnishes the DE an individual consist-
ency certification pursuant to section
307(c)X3) of the CZMA and demon-
strates that the state has concurred in
it (either on an individual or generic
basis), or that concurrence should be
presumed (see paragraph (d)(6) of this
section).

(4) DEs will take appropriate meas-
ures, such as public notices, to inform
the public of which activities, waterbo-
dies, or regions require prospective
permittees to make an individual con-
sistency determination and seek con-
currence from the state.

(5) DEs will not require or process
an individual permit application for an
activity otherwise qualifying for an
NWP solely on the basis that the ac-
tivity has not received CZMA consist-
ency agreement from the state. How-
ever, the district or division engineer
may consider that factor, among other
appropriate factors, in determining
whether to exercise his discretionary
authority and require a regional gen-
eral permit or an individual permit ap-
plication.

(6) In instances where a state has
disagreed with the Corps consistency
determination for activities under a
particular NWP, permittees must fur-
nish the DE with an individual consist-
ency concurrence or a copy of the con-
sistency certification provided to the
state for concurrence. If a state fails
to act on a permittee’s consistency cer-
tification within six months after re-
ceipt by the state, concurrence will be
presumed. Upon receipt of an individ-
ual consistency concurrence or upon
presumed consistency, the proposed
work is authorized if it complies with
all terms and conditions of the NWP.
For NWPs requiring a 30-day predis-
charge notification the DE will imme-
diately begin, and may complete, his
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review prior to the state action on the
individual consistency certification. If
a state indicates that individual condi-
tions are necessary for consistency
with the state’s Federally-approved
coastal management program for that
individual activity, the DE will include
those conditions as activity-specific
conditions of the NWP unless he de-
termines that such conditions do not
comply with the provisions of 33 CFR
325.4. In the latter case the DE will
consider the conditioned concurrence
as a nonconcurrence unless the per-
mittee chooses to comply voluntarily
with all the conditions in the condi-
tioned concurrence.

(7) Where a state, after agreeing
with the Corps consistency determina-
tion, subsequently attempts to reverse
it’s agreement for substantive reasons
after the effective date of the NWP,
the division engineer will review those
reasons and consider whether there is
substantial basis for suspension, modi-
fication, or revocation as outlined in
33 CFR 330.5. Otherwise, such at-
tempted reversal is not effective and
the Corps will consider the state
CZMA consistency agreement to be
valid for the NWP authorization until
such time as the NWP is modified or
reissued. .

(8) Federal activities must be con-
sistent with a state’s Federally-ap-
proved coastal management program
to the maximum extent practicable.
Federal agencies should follow their
own procedures and the Department
of Commerce regulations appearing at
15 CFR part 930 to meet the require-
ments of the CZMA. Therefore, the
provisions of 33 CFR 330.4(d)X(1)-(7) do
not apply to Federal activities. Indian
tribes. doing work on Indian Reserva-
tion lands shall be treated in the same
manner as Federal applicants.

(e) Discretionary authority. The
Corps reserves the right (i.e., discre-
tion). to modify, suspend, or revoke
NWP authorizations. Modification
means the imposition of additional or
revised terms or conditions on the au-
thorization. Suspension means the
temporary cancellation of the authori-
zation while a decision is made to
either modify, revoke, or reinstate the
authorization. Revocation means the
cancellation of the authorization. The
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procedures for modifying, suspending,
or revoking NWP authorizations are
detailed in § 330.5.

(1) A division engineer may assert
discretionary authority by modifying,
suspending, or revoking NWP authori-
zations for a specific geographic area,
class of activity, or class of waters
within his division, including on a
statewide basis, whenever he deter-
mines sufficient concerns for the envi-
ronment under the section 404(bX1)
Guidelines or any other factor of the
public interest so requires, or if he
otherwise determines that the NWP
would result in more than minimal ad-
verse environmental effects either in-
dividually or cumulatively.

(2) A DE may assert discretionary
authority by modifying, suspending,
or revoking NWP authorization for a
specific activity whenever he deter:
mines sufficient concerns for the envi-
ronment or any other factor of the
public interest so requires. Whenever
the DE determines that a proposed
specific activity covered by an NWP
would have more than minimal indi-
vidual or cumulative adverse effects on
the environment or otherwise may be
contrary to the public interest, he
must either modify the NWP authori-
zation to reduce or eliminate the ad-
verse impacts, or notify the prospec-
tive permittee that the proposed activ-
ity is not authorized by NWP and pro-
vide instructions on how to seek au-
thorization under a regional general or
individual permit.

(3) The division or district engineer
will restore authorization under the
NWPs at any time he determines that
his reason for asserting discretionary
authority has been satisfied by a con-
dition, project modification, or new in-
formation.

(4) When the Chief of Engineers
modifies or reissues an NWP, division
engineers must use the procedures of
§ 330.5 to reassert discretionary au-
thority to reinstate regional conditions
or revocation of NWP authorizations
for specific geographic areas, class of
activities, or class of waters. Division
engineers will update existing docu-
mentation for each NWP. Upon modi-
fication or reissuance of NWPs, previ-
ous activity-specific conditions or revo-
cations of- NWP authorization will
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remain in effect unless the DE specifi-
cally removes the activity-specific con-
ditions or revocations.

(f) Endangered species. No activity is
authorized by any NWP if that activi-
ty is likely to jeopardize the continued
existence of a threatened or endan-
gered species as listed or proposed for
listing under the Federal Endangered
Species Act (ESA), or to destroy or ad-
versely modify the critical habitat of
such species.

(1) Federal agencies should follow
their own procedures for complying
with the requirements of the ESA.

(2) Non-federal permittees shall
notify the DE if any Federally listed
(or proposed for listing) endangered or
threatened species or critical habitat
might be affected or is in the vicinity
of the project. In such cases, the pro-
spective permittee will not begin work
under authority of the NWP until no-
tified by the district engineer that the
requirements of the Endangered Spe-
cies Act have been satisfied and that
the activity is authorized. If the DE
determines that the activity may
affect any Federally listed species or
critical habitat, the DE must initiate
section 7 consultation in accordance
with the ESA. In such cases, the DE
may: .

(i) Initiate section 7 consultation and
then, upon completion, authorize the
activity under the NWP by adding, if
appropriate, activity-specific condi-
tions; or

(ii) Prior to or concurrent with sec-
tion 7 consultation, assert discretion-
ary authority (see 33 CFR 330.4¢e))
and require an individual permit (see
33 CFR 330.5¢(d)).

(3) Prospective permittees are en-
couraged to obtain information on the
location of threatened or endangered
species and their critical habitats from
the U.S. Fish and Wildlife Service, En-
dangered Species Office, and the Na-
tional Marine Fisheries Service.

(g) Historic properties. No activity
which may affect properties listed or
properties eligible for listing in  the
National Register of Historic Places, is
authorized until the DE has complied
with the provisions of 33 CFR part
325, appendix C.

(1) Federal permittees should follow
their own procedures for compliance
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with the requirements of the National
Historic Preservation Act and other
Federal historic preservation laws.

(2) Non-federal permittees will
notify the DE if the activity may
affect historic properties which the
Nationai Park Service has listed, de-
termined eligible for iisting, or which
the prospective permittee has reason
to believe may be eligible for listing,
on the National Register of Historic
Places. In such cases, the prospective
permittee will not begin the proposed
activity until notified by the DE that
the requirements of the National His-
toric Preservation Act have been satis-
fied and that the activity is author-
ized. If a property in the permit area
of the activity is determined to be an
historic property in accordance with
33 CFR part 325, appendix C, the DE
will take into account the effects on
such properties in accordance with 33
CFR part 325, appendix C. In such
cases, the district engineer may:

(i) After complying with the require-
ments of 33 CFR part 325, appendix C,
authorize the activity under the NWP
by adding, if appropriate, activity-spe-
cific conditions; or

(ii) Prior to or concurrent with com-
plying with the requirements of 33
CFR part 325, appendix C, he may
assert discretionary authority (see 33
CFR 330.4(e)) and instruct the pro-
spective permittee of procedures to
seek authorization under a regional
general permit or an imdividual permit.
(See 33 CFR 330.5(d).)

(3) The permittee shall immediately
notify the DE if, before or during
prosecution of the work authorized, he
encounters an historic property that
has not been listed or determined eli-
gible for listing on the National Regis-
ter, but which the prospective permit-
tee has reason to believe may be eligi-
ble for listing on the National Regis-
ter.

(4) Prospective permittees are en-
couraged to obtain information on the
location of historic properties from
the State Historic Preservation Officer .
and the National Register of Historic
Places. :
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§330.5 Issuing, modifying, suspending, or
revoking nationwide permits and au-
thorizations.

(a) General. This section sets forth
the procedures for issuing and reissu-
ing NWPs and for modifying, suspend-
ing, or revoking NWPs and authoriza-
tions under NWPs.

(b) Chief of Engineers. (1) Anyone
may, at any time, suggest to the Chief
of Engineers, (ATTN: CECW-OR), any
new NWPs or conditions for issuance,
or changes to existing NWPs, which
he believes to be appropriate for con-
sideration. From time-to-time new
NWPs and revocations of or modifica-
tions to existing NWPs will be evaluat-
ed by the Chief of Engineers following
the procedures specified in this sec-
tion. Within five years of issuance of
the NWPs, the Chief of Engineers will
review the NWPs and propose modifi-
cation, revocation, or reissuance.

(2) Public notice. (i) Upon proposed
issuance of new NWPs or modification,
suspension, revocation, or reissuance
of existing NWPs, the Chief of Engi-
neers will publish a document seeking
public comments, including the oppor-
tunity to request a public hearing.
This document will also state that the
information supporting the Corps’
provisional determination that pro-
posed activities comply with the re-
quirements for issuance under general
permit authority is available at the
Office of the Chief of Engineers and
at all district offices. The Chief of En-
gineers will prepare this information
which will be supplemented, if appro-
priate, by division engineers.

(ii) Concurrent with the Chief of En-
gineers’ notification of proposed,
modified, reissued, or revoked NWPs,
DEs will notify the known interested
public by a notice issued at the district
level. The notice will include proposed
regional conditions or proposed revo-
cations of NWP authorizations for spe-
cific geographic areas, classes of activi-
ties, or classes of waters, if any, devel-
oped by the division engineer.

(3) Documentation. The Chief of En-
gineers will prepare appropriate NEPA
documents and, if applicable, section
404(b)(1) Guidelines compliance analy-
ses for proposed NWPs. Documenta-
tion for existing NWPs will be modi-
fied to reflect any changes in these

33 CFR Ch. 1l (7-1-92 Edition)

permits and to reflect the Chief of En-
gineers’ evaluation of the use of the
permit since the last issuance. Copies
of all comments received on the docu-
ment will be included in the adminis--
trative record. The Chief of Engineers
will consider these comments in
making his decision on the NWPs, and
will prepare a statement of findings
outlining his views regarding each
NWP and discussing how substantive
comments were considered. The Chief
of Engineers will also determine the
need to hold a public hearing for the
proposed NWPs.

(4) Effective dates. The Chief of En-
gineers will advise the public of the ef-
fective date of any issuance, modifica-
tion, or revocation of an NWP.

(¢) Division Engineer. (1) A division
engineer may use his discretionary au-
thority to modify, suspend, or revoke
NWP authorizations for any specific
geographic area, class of activities, or
class of waters within his division, in-
cluding on a statewide basis, by issuing
a public notice or notifying the indi-
viduals involved. The notice will state
his concerns regarding the environ-
ment or the other relevant factors of
the public interest. Before using his
discretionary authority to modify or
revoke such NWP authorizations, divi-
sion engineers will:

(i) Give an opportunity for interest-
ed parties to express their views on
the proposed action (the DE will pub-
lish and circulate a notice to the
known interested public to solicit com-
ments and provide the opportunity to
request a public hearing);

(ii) Consider fully the views of af-
fected parties;

(iii) Prepare suppleinental documen-
tation for any modifications or revoca-
tions that may result through asser-
tion of discretionary authority. Such
documentation will include comments
received on the district public notices
and a statement of findings showing
how substantive comments were con-
sidered; ’

(iv) Provide, if appropriate, a grand-
fathering period as specified in
§ 330.6(b) for those who have com-
menced work or are under contract to
commence in reliance on the NWP au-
thorization; and
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(v) Notify affected parties of the
modification, suspension, or revoca-
tion, including the effective date (the
DE will publish and circulate a notice
to the known interested public and to
anyone who commented on the pro-
posed action).

(2) The modification, suspension, or
revocation of authorizations under an
NWP by the division engineer will
become effective by issuance of public
notice or a notification to the individ-
uals involved.

(3) A copy of all regional conditions
imposed by division engineers on ac-
tivities authorized by NWPs will be
forwarded to the Office of the Chief
of Engineers, ATTN: CECW-OR.

(d) District Engineer. (1) When de-
ciding whether to exercise his discre-
tionary authority to modify, suspend,
or revoke a case specific activity’s au-
thorization under an NWP, the DE
should consider to the extent relevant
and appropriate: Changes in circum-
stances relating to the authorized ac-
tivity since the NWP itself was issued
or since the DE confirmed authoriza-
tion under the NWP by written verifi-
cation; the continuing need for, or ade-
quacy of, the specific conditions of the
authorization; any significant objec-
tions to the authorization not previ-
ously considered; progress inspections
of individual activities occurring under
an NWP; cumulative adverse environ-
mental effects resulting from activities
occurring under the NWP; the extent
of the permittee’s compliance with the
terms and conditions of the NWPs; re-
visions to applicable statutory or regu-
latory authorities; and, the extent to
which asserting discretionary author-
ity would adversely affect plans, in-
vestments, and actions the permittee
has made or taken in reliance on the
permit; and, other concerns for the en-
vironment, including the aquatic envi-
ronment under the section 404(b)(1)
Guidelines, and other relevant factors
of the public interest.

(2) Procedures. (i) When considering
whether to modify or revoke a specific
authorization under an NWP, when-
ever practicable, the DE will initially
hold informal consultations with the
permittee to determine whether spe-
cial conditions to 1nodify the authori-
zation would be mutually agreeable or
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to allow the permittee to furnish in-
formation which satisfies the DE’s
concerns. If a mutual agreement is
reached, the DE will give the permit-
tee written verification of the authori-
zation, including the special condi-
tions. If the permittee furnishes infor-
mation which satisfies the DE’s con-
cerns, the permittee may proceed. If
appropriate, the DE may suspend the
NWP authorization while holding in-
formal consultations with the permit-
tee.

(ii) If the DE’s concerns remain
after the informal consultation, the
DE may suspend a specific authoriza-
tion under an NWP by notifying the
permittee in writing by the most expe-
ditious means available that the au-
thorization has been suspended, stat-
ing the reasons for the suspeusion,
and ordering the permittee to stop any
activities being done in reliance upon
the authorization under the NWP.
The permittee will be advised that a
decision will be made either to rein-
state or revoke the authorization
under the NWP; or, if appropriate,
that the authorization under the NWP
may be modified by mutual agree-
ment. The permittee will also be ad-
vised that within 10 days of receipt of
the notice of suspension, he may re-
quest a meeting with the DE, or his
designated representative, to present
information in this matter. After com-
pletion of the meeting (or within a
reasonable period of time after sus-
pending the authorization if no meet-
ing is requested), the DE will take
action to reinstate, modify, or revoke
the authorization.

(iii) Following completion of the sus-
pension procedures, if the DE deter-
mines that sufficient concerns for the
environment, including the aquatic en-
vironment under the section 404(bX1)
Guidelines, or other relevant factors
of the public interest so require, he
will revoke authorization under the
NWP. The DE will provide the permit-
tee a written final decision and in-
struct him on the procedures to seek
authorization under a regional general
permit or an individual permit.

(3) The DE need not issue a public
notice when asserting discretionary
authority over a specific activity. The
modification, suspension, or revocation
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will become effective by notification to
the prospective permittee.
§330.6 Authorization by nationwide
permit.

(a) Nationwide permit verificalion.
(1) Nationwide permittees may, and in
some cases must, request from a DE
confirmation that an activity complies
with the terms and conditions of an
NWP. DEs should respond as prompt-
ly as practicable to such requests.

(2) If the DE decides that an activity
does not comply with the terms or
conditions of an NWP, he will notify
the person desiring to do the work and
instruct him on the procedures to seek
authorization under a regional general
permit or individual permit.

(3) If the DE decides that an activity
does comply with the terms and condi-
tions of an NWP, he will notify the na-
tionwide permittee.

(i) The DE may add conditions on a
case-by-case basis to clarify compli-
ance with the terms and conditions of
an NWP or to ensure that the activity
will have only minimal individual and
cumulative adverse effects on the envi-
ronment, and will not be contrary to
the public interest.

(ii) The DE’s response will state that
the verification is valid for a specific
period of time (generally but no more
than two years) unless the NWP au-
thorization is modified, suspended, or
revoked. The response should also in-
clude a statement that the verification
will remain valid for the specified
period of time, if during that time
period, the NWP authorization is re-
issued without modification or the ac-
tivity complies with any subsequent
modification of the NWP authoriza-
tion. Furthermore, the response
should include a statement that the
provisions of § 330.6(b) will apply, if
during that period of time, the NWP
authorization expires, or is suspended
or revoked, or is modified, such that
the activity would no longer comply
with the terms and conditions of an
NWP. Finally, the response should in-
clude any known expiration date that
would occur during the specified
period of time. A period of time less
than two years may be used if deemed
appropriate. .
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(iii) For activities where a state has
denied 401 water quality certification
and/or did not agree with the Corps
consistency determination for an NWP
the DE’s response will state that the
proposed activity meets the terms and
conditions for authorization under the
NWP with the exception of a state 401
water quality certification and/or
CZM consistency concurrence. The re-
sponse will also indicate the activity is
denied without prejudice and cannot
be authorized until the requirements
of §§ 330.4(cX(3), 330.4(c)X(6),
330.4(d)(3), and 330.4(dX6) are satis-
fied. The response will also indicate
that work may only proceed subject to
the terms and conditions of the state
401 water quality certification and/or
CZM concurrence.

(iv) Once the DE has provided such
verification, he must use the proce-
dures of 33 CFR 330.5 in order to
modify, suspend, or revoke the author-
ization.

(b) Ezxpiration of nationwide per-
mits. The Chief of Engineers will peri-
odically review NWPs and their condi-
tions and will decide to either modify,
reissue, or revoke the permits. If an
NWP is not modified or reissued
within five years of its effective date,
it automatically expires and becomes
null and void. Activities which have
commenced (i.e, are under construc-
tion) or are under contract to com-
mence in reliance upon an NWP will
remain authorized provided the activi-
ty is completed within twelve months
of the date of an NWP’s expiration,
modification, or revocation, unless dis-
cretionary authority has been exer-
cised on a case-by-case basis to modify,
suspend, or revoke the authorization
in accordance with 33 CFR 330.4(e)
and 33 CFR 330.5 (c) or (d). Activities
completed under the authorization of
an NWP which was in effect at the
time the activity was completed con-
tinue to be authorized by that NWP.

(c) Mulliple use of nationwide per-
mits. Two or more different NWPs can
be combined to authorize a ‘“single and
complete project” as defined at 33
CFR 330.2(i). However, the same NWP
cannot be used more than once for a
single and complete project.

(d) Combining nationwide permits
with individual permits. Subject to
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the following qualifications, portions
of a larger project may proceed under
the authority of the NWPs while the
DE evaluates an individual permit ap-
plication for other portions of the
same project, but only if the portions
of the project qualifying for NWP au-
thorization would have independent
utility and are able to function or
meet their purpose independent of the
total project. When the functioning or
usefulness of a portion of the total
project qualifying for an NWP is de-
pendent on the remainder of the
project, such that its construction and
use would not be fully justified even if
the Corps were to deny the individual
permit, the NWP does not apply and
all portions of the project must be
evaluated as part of the individual
permit process.

(1) When a portion of a larger
project is authorized to proceed under
an NWP, it is with the understanding
that its construction will in no way
prejudice the decision on the individ-
ual permit for the rest of the project.
Furthermore, the individual permit
documentation must include an analy-
sis of the impacts of the entire project,
including related activities authorized
by NWP.

(2) NWPs do not apply, even if a por-
tion of the project is not dependent on
the rest of the project, when any por-
tion of the project is subject to an en-
forcement action by the Corps or EPA.

(e) After-the-fact authorizations.
These authorizations often play an im-
portant part in the resolution of viola-
tions. In appropriate cases where the
activity complies with the terms and
conditions of an NWP, the DE can
elect to use the NWP for resolution of
an after-the-fact permit situation fol-
lowing a consideration of whether the
violation being resolved was knowing
or intentional and other indications of
the need for a penalty. For example,
where an unauthorized fill meets the
terms and conditions of NWP 13, the
DE can consider the appropriateness
of allowing the residual fill to remain,
in situations where said fill would nor-
mally have been permitted under
NWP 13. A knowing, intentional, will-
ful violation should be the subject of
an enforcement action leading to a
penalty, rather than an after-the-fact
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authorization. Use of after-the-fact
NWP authorization must be consistent
with the terms of the Army/EPA
Memorandum of Agreement on En-
forcement. Copies are available from
each district engineer.

APPENDIX A TO PART 330—-NATIONWIDE
PERMITS AND CONDITIONS

A. INDEX OF THE NATIONWIDE PERMITS AND
CONDITIONS

Nationwide Permits

. Aids to Navigation

. Structures in Artificial Canals

. Maintenance

. Fish and Wildlife Harvesting, Enhance-
ment, and Attraction Devices and Activi-
ties

5. Scientific Measurement Devices

6. Survey Activities

7. Outfall Structures

8

9

W N =

. Oil and Gas Structures
. Structures in Fleeting and Anchorage

Areas

10. Mooring Buoys

11. Temporary Recreational Structures

12. Utility Line Backfill and Bedding

13. Bank Stabilization .

14. Road Crossing

15. U.S. Coast Guard Approved Bridges

16. Return Water From Upland Contained
Disposal Areas

17. Hydropower Projects

18. Minor Discharges

19. 256 Cubic Yard Dredging

20. Oil Spill Cleanup

21. Surface Mining Activities

22. Removal of Vesseis

23. Approved Categorical Exclusions

24. State Administered Section 404 Pro-
grams

25. Structural Discharge

26. Headwaters and Isolated Waters Dis-
charges

27. Wetland Restoration Activities

28. Modifications of Existing Marinas

29. Reserved

30. Reserved

31. Reserved

32. Completed Enforcement Actions

33. Temporary Construction and Access

34. Cranberry Production Activities

35. Maintenance Dredging of Existing
Basins :

36. Boat Ramps

37. Emergency Watershed Protection

38. Cleanup of Hazardous and Toxic Waste

39. Reserved

40. Farm Buildings
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Nationwide Permit Condilions

General Conditions

. Navigation

. Proper Maintenance

. Erosion and Siltation Controls
. Aquatic Life Movements

. Equipment

. Regional and Case-By-Case Conditions
. Wild and Scenic Rivers

. Tribal Rights

. Water Quality Certification
10. Coastal Zone Management
11. Endangered Species .

12, Historic Properties

13. Notification

Section 404 Only Condilions

. Water Supply Intakes

. Shellfish Production

. Suitable Material -

. Mitigation

Spawning Areas

Obstruction of High Flows

. Adverse Impacts From Impoundments
. Waterfow] Breeding Areas

. Removal of Temporary Fills

o =00 U bW =

B. NATIONWIDE PERMITS

1. Aids to Navigation. The place-
ment of aids to navigation and regula-
tory markers which are approved by
and installed in accordance with the
requirements of the U.S. Coast Guard.
(See 33 CFR part 66, chapter I, sub-
chapter C). (section 10)

2. Structures in Artﬁzc1al Canals
Structures constructed in artificial
canals within principally residential
developments where the connection of
the canal to a navigable water of the
United States has been previously au-
thorized (see 33 CFR 322.5(g)). (sec-
tion 10)

3. Maintenance. The repair, rehabili-
tation, or replacement of any previous-
ly authorized, currently serviceable,
structure or fill, or of any currently
serviceable structure or fill authorized
by 33 CFR 330.3, provided that the
structure or fill is not to be put to uses
differing from those uses specified or
contemplated for it in the original
permit or the most recently author-
ized modification. Minor deviations in
the structure’s configuration or filled
area including those due to changes in
materials, construction techniques, or
current construction codes or safety
standards which are necessary to
make repair, rehabilitation, or replace-
ment are permitted, provided the envi-
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ronmental impacts resulting from
such repair, rehabilitation, or replace-
ment are minimal. Currently servicea-
ble means useable as is or with some
maintenance, but not so degraded as
to essentially require reconstruction.
This nationwide permit authorizes the
repair, rehabilitation, or replacement
of those structures destroyed by
storms, floods, fire or other discrete
events, provided the repair, rehabilita-
tion, or replacement is commenced or
under contract to commence within
two years of the date of their destruc-
tion or damage. In cases of catastroph-
ic events, such as hurricanes or torna-
does, this two-year limit may be
waived by the District Engineer, pro-
vided the permittee can demonstrate
funding, contract, or other similar
delays. Maintenance dredging and
beach restoration are not authorized
by this nationwide permit. (sections 10
and 404)

4. Fish and Wildlife Harvesting, En-
hancement!, and Attiraction Devices
and Activities. Fish and wildlife har-
vesting devices and activities such as
pound nets, crab traps, crab dredging,
eel pots, lobster traps, duck blinds,
clam and oyster digging; and small
fish attraction devices such as open
water fish concentrators (sea Kites,
ete). This nationwide permit author-
izes shellfish seeding provided this ac-
tivity does not occur in wetlands or
vegetated shallows. This nationwide
permit does not authorize artificial
reefs or impoundments and semi-im-
poundments of waters of the United
States for the culture or holding of
motile species such as lobster. (sec-
tions 10 and 404)

5. Scientific Measurement Devices.
Staff gages, tide gages, water record-
ing devices, water quality testing and -
improvement devices and similar
structures. Small weirs and flumes -
constructed primarily to record water
quantity and velocity are also author-
ized provided the discharge is limited
to 25 cubic yards and further for dis-
charges of 10 to 25 cubic yards provid-
ed the permittee notifies the district
engineer in accordance with “Notifica-
tion” general condition. (sections 10
and 404)

6. Survey Activities. Survey activities
including core sampling, seismic ex-
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ploratory operations, and plugging of
seismic shot holes and other explora-
tory-type bore holes. Drilling and the
discharge of excavated material from
test wells for oil and gas exploration is
not authorized by this nationwide
permit; the plugging of such wells is
authorized. Fill placed for roads, pads
and other similar activities is not au-
thorized by this nationwide permit.
The discharge of drilling muds and
cuttings may require a permit under
section 402 of the Clean Water Act.
(sections 10 and 404)

7. Oulfall Structures. Activities relat-
ed to construction of outfall structures
and associated intake structures where
the effluent from the outfall is au-
thorized, conditionally authorized, or
specifically exempted, or are otherwise
in compliance with regulations issued
under the National Pollutant Dis-
charge Elimination System program
(section 402 of the Clean Water Act),
provided that the nationwide permit-
tee notifies the district engineer in ac-
cordance with the “Notification” gen-
eral condition. (Also see 33 CFR
330.1(e)). Intake structures per se are
not included—only those directly asso-
ciated with an outfall structure. (sec-
tions 10 and 404)

8. Oil and Gas Structures. Struc-
tures for the exploration, production,
and transportation of oil, gas, and
minerals on the outer continental
shelf within areas leased for such pur-
poses by the Department of the Interi-
or, Minerals Management Service.
Such structures shall not be placed
within the limits of any designated
shipping safety fairway or traffic sepa-
ration scheme, except temporary an-
chors that comply with the fairway
regulations in 33 CFR 322.5(1). (Where
such limits have not been designated,
or where changes are anticipated, dls-
trict engineers will consider asserting
discretionary authority in accordance
with 33 CFR 330.4(e) and will also
review such proposals to ensure they
comply with the provisions of the fair-
way regulations in 33 CFR 322.5(1)).
Such structures will not be placed in
established danger zones or restricted
areas as designated in 33 CFR part
334: nor will such structures be per-
mitted in EPA or Corps designated
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dredged material disposal areas. (sec-
tion 10)

9. Structures in Fleeting and Anchor-
age Areas. Structures, buoys, floats,
and other devices placed within an-
chorage or fleeting areas to facilitate
moorage of vessels where such areas
have been established for that purpose
by the U.S. Coast Guard. (section 10)

10. Mooring Buoys. Non-commercial, .
silngle-boat. mooring buoys. (section

0)

11. Temporary Recreational Struc-
tures. Temporary buoys, markers,
small floating docks, and similar struc-
tures placed for recreational use
during specific events such as water
skiing competitions and boat races or
seasonal use provided that such struc-
tures are removed within 30 days after
use has been discontinued. At Corps of
Engineers reservoirs, the reservoir
manager must approve each buoy or
marker individually. (section 10)

12. Utility Line Backfill and Bed-
ding. Discharges of material for back-
fill or bedding for utility lines, includ-
ing outfall and intake structures, pro-
vided there is no change in precon-
struction contours. A “utility line” is
defined as any pipe or pipeline for the
transportation of any gaseous, liquid,
liquefiable, or slurry substance, for
any purpose, and any cable, line, or
wire for the transmission for any pur-
pose of electrical energy, telephone
and telegraph messages, and radio and
television communication. The term
‘“‘utility line” does not include activi-
ties which drain a water of the United
States, such as drainage tile, however,
it does apply to pipes conveying drain-
age from another area. Material re-
sulting from trench excavation may be
temporarily sidecast (up to three
months) into waters of the United
States provided that the material is
not placed in such a manner that it is
dispersed by currents or other forces.
The DE may extend the period of tem-
porary side-casting up to 180 days,
where appropriate. The area of waters
of the United States that is disturbed
must be limited to the minimum nec-
essary to construct the utility line. In
wetlands, the top 6” to 12" of the
trench should generally be backfilled
with topsoil from the trench. Excess
material must be removed to upland
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areas immediately upon completion of
construction. Any exposed slopes and
streambanks must be stabilized imme-
diately upon completion of the utility
line. The utility line itself will require
a Section 10 permit 1f in navigable
waters of the United States. (See 33
CFR part 322). (section 404)

13. Bank Stabilization. Bank stabili-
zation activities necessary for erosion
prevention provided:

a. No material is placed in excess of
the minimum needed for erosion pro-
tection;

b. The bank stabilization activity is
less than 500 feet in length;

¢. The activity will not exceed an av-
erage of one cubic yard per running
foot placed along the bank below the
plane of the ordinary high water mark
or the high tide line;

d. No material is placed in any spe-
cial aquatic site, including wetlands;

e. No material is of the type or is
placed in any location or in any
manner so as to impair surface water
flow into or out of any wetland area;

f. No material is placed in a manner
that will be eroded by normal or ex-
pected high flows (properly anchored
trees and treetops may be used in low
energy areas); and,

g. The activity is part of a single and

complete project.
Bank stabilization activities in excess
of 500 feet in length or greater than
an average of one cubic yard per run-
ning foot may be authorized if the per-
mittee notifies the district engineer in
accordance with the “Notification”
general condition and the district engi-
neer determines the activity complies
with the other terms and conditions of
the nationwide permit and the adverse
environmental impacts are minimal
both individually and cumulatively.
(sections 10 and 404)

14. Road Crossing. Fills for roads
crossing waters of the United States
(including wetlands and other special
aquatic sites) provided:

a. The width of the fill is limited to
the minimum necessary for the actual
crossing;

b. The fill placed in waters of the
United States is limited to a filled area
of no more than % acre. Furthermore,
no more than a total of 200 linear feet
of the fill for the roadway can occur in
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special aquatic sites, including wet-
lands;

c. The crossing is culverted, bridged
or otherwise designed to prevent the
restriction of, and to withstand, ex-
pected high flows and tidal flows, and
to prevent the restriction of low flows
and the movement of aquatic orga-
nisms;

d. The crossing, including all attend-
ant features, both temporary and per-
manent, is part of a single and com-
plete project for crossing of a water of
the United States; and,

e. For fills in special aquatic sites, in-
cluding wetlands, the permittee noti-
fies the district engineer in accordance
with the “Notification” general condi-
tion. The notification must also in-
clude a delineation of affected special
aquatic sites, including wetlands.

Some road fills may be eligible for an
exemption from the need for a Section
404 permit altogether (see 33 CFR
323.4). Also, where iocal circumstances
indicate the need, district engineers
will define the term “expected high
flows” for the purpose of establishing
abplicability of this nationwide
permit. (sections 10 and 404)

15. U.S. Coast Guard Approved
Bridges. Discharges of dredged or fill
material incidental to the construction
of bridges across navigable waters of
the United States, including coffer-
dams, abutments, foundation seals,
piers, and temporary construction and
access filis provided such discharges
have been authorized by the U.S.
Coast Guard as part of the bridge
permit. Causeways and approach fills
are not included in this nationwide
permit and will require an individual
or regional section 404 permit. (section
404)

16. Return Waler From Upland Con-
tained Disposal Areas. Return water
from an upland, contained dredged
material disposal area. The dredging
itself requires a section 10 permit if lo-
cated in navigable waters of the
United States. The return water from
a contained disposal area is adminis-
tratively defined as a discharge of
dredged material by 33 CFR 323.2(d)
even though the disposal itself occurs
on the upland and thus does not re-
quire a section 404 permit. This na-
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tionwide permit satisfies the technical
requirement for a section 404 permit
for the return water where the quality
of the return water is controlled by
the state through the section 401 cer-
tification procedures. (section 404)

17. Hydropower Projects. Discharges
of dredged or fill material associated
with (a) small hydropower projects at
existing reservoirs where the project,
which includes the fill, is licensed by
the Federal Energy Regulatory Com-
mission (FERC) under the Federal
Power Act of 1920, as amended; and
has a total generating capacity of not
more than 5000 KW; and the permit-
tee notifies the district engineer in ac-
cordance with the “Notification” gen-
eral condition; or (b) hydropower
projects for which the FERC has
granted an exemption from licensing
pursuant to section 408 of the Energy
Security Act of 1980 (16 U.S.C. 2705
and 2708) and section 30 of the Feder-
al Power Act, as amended; provided
the permittee notifies the district en-
gineer in accordance with the “Notifi-
cation” general condition. (section
404)

18. Minor Discharges. Minor dis-
charges of dredged or fill material into
all waters of the United States provid-
ed:

a. The discharge does not exceed 25
cubic yards;

b. The discharge will not cause the
loss of more than %o acre of a special
aquatic site, including wetlands. For
the purposes of this nationwide
permit, the acreage limitation includes
the filled area plus special aquatic
sites that are adversely affected by
flooding and special aquatic sites that
are drained so that they would no
longer be a water of the United States
as a result of the project;

c. If the discharge exceeds 10 cubic
yards or the discharge is in a special
aquatic site, including wetlands, the
permittee notifies the district engineer
in accordance with the “Notification”
general condition. For discharges in
special aquatic sites, including wet-
lands, the notification must also in-
clude a delineation of affected special
aquatic sites, including wetlands. (Also
see 33 CFR 330.1(e)); and

d. The discharge, including all at-
tendant features, both temporary and

Pt. 330, App. A

permanent, is part of a single and com-
plete project and is not placed for the
purpose of stream diversion. (sections
10 and 404)

19. Minor Dredging. Dredging of no
more than 25 cubic yards below the
piane of the ordinary high water mark
or the mean high water mark from
navigable waters of the United States
as part of a single and complete
project. This nationwide permit does
not authorize the dredging or degrada-
tion through siltation of coral reefs,
submerged aquatic vegetation, anadro-
mous fish spawning areas, or wetlands
or, the connection of canals or other
artificial waterways to navigable
waters of the United States (see 33
CFR 322.5(g)). (section 10)

20. Oil Spill Cleanup. Activities re-
quired for the containment and clean-
up of oii and hazardous substances
which are subject to the National Oii
and Hazardous Substances Pollution
Contingency Plan, (40 CFR part 300),
provided that the work is done in ac-
cordance with the Spili Control and
Countermeasure Plan required by 40
CFR 112.3 and any existing State con-
tingency plan and provided that the
Regional Response Team (if one exists
in the area) concurs with the proposed
containment and cleanup action. (sec-
tions 10 and 404)

21. Surface Coal Mining Activities.
Activities associated with surface coal
mining activities provided they are au-
thorized by the Department of the In-
terior, Office of Surface Mining, or by
states with approved programs under
Title V of the Surface Mining Control
and Reclamation Act of 1977 and pro-
vided the permittee notifies the dis-
trict engineer in accordance with the
“Notification” general condition. For
discharges in special aquatic sites, in-
cluding wetlands, the notification
must aiso include a delineation of af-
fected special aquatic sites, including
wetlands. (Also see 33 CFR 330.1(e)).
(sections 10 and 404)

22, Removal of Vessels. Temporary
structures or minor discharges of
dredged or fili material required for
the removal of wrecked, abandoned, or
disabled vessels, or the removal of
man-made obstructions to navigation.
This nationwide permit does not au-
thorize the removal of vessels listed or
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determined eligible for listing on the
National Register of Historic Places
unless the district engineer is notified
and indicates that there is compliance
with the ‘“Historic Properties™ general
condition. This nationwide permit
does not authorize maintenance dredg-
ing, shoal removal, or river bank snag-
ging. Vessel disposal in waters of the
United States may need a permit from
EPA (see 40 CFR 229.3). (sections 10
and 404)

23. Approved Calegorical Exclusions.
Activities undertaken, assisted, au-
thorized, regulated, funded, or fi-
nanced, in whole or in part, by an-
other PFederal agency or department
where that agency or department has
determined, pursuant to the Council
on Environmental Quality Regulation
for Implementing the Procedural Pro-
visions of the National Environmental
Policy Act (40 CFR part 1500 et seq.),
that the activity, work, or discharge is
categorically excluded from environ-
mental documentation because it is in-
cluded within a category of actions
which neither individually nor cumu-
latively have a significant effect on
the human environment, and the
Office of the Chief of Engineers
(ATTN: CECW-OR) has been fur-
nished notice of the agency’s or de-
partment’s application for the categor-
ical exclusion and concurs with that
determination. Prior to approval for
purpboses of this nationwide permit of
any agency’s categorical exclusions,
the Chief of Engineers will solicit
public comment. In addressing these
comments, the Chief of Engineers may
require certain conditions for authori-
zation of an agency’s categorical exclu-
sions under this nationwide permit.
(sections 10 and 404)

24. State Administered Section 404
Program. Any activity permitted by a
state administering its own section 404
permit program pursuant to 33 U.S.C.
1344(g)-(1) is permitted pursuant to
section 10 of the Rivers and Harbors
Act of 1899. Those activities which do
not involve a section 404 state permit
are not included in this nationwide
permit, but certain structures will be
exempted by section 154 of Public Law
94-587, 90 Stat. 2917 (33 U.S.C. 591)
(see 33 CFR 322.3(a)(2)). (section 10)
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25. Structural Discharge. Discharges
of material such as concrete, sand,
rock, etc. into tightly sealed forms or
cells where the material will be used
as a structural member for standard
pile supported structures, such as
piers and docks; and for linear
projects, such as bridges, transmission
line footings, and walkways. The NWP
does not authorize filled structural
members that would support build-
ings, homes, parking areas, storage
areas and other such structures. Hou-
sepads or other building pads are also
not included in this nationwide
permit. The structure itself may re-
quire a section 10 permit if located in
navigable waters of the United States.
(section 404)

26. Headwaters and Isolated Waters
Discharges. Discharges of dredged or
fill material into headwaters and iso-
lated waters provided:

a. The discharge does not cause the
loss of more than 10 acres of waters of
the United States;

b. The permittee notifies the district
engineer if the discharge would cause
the loss of waters of the United States
greater than one acre in accordance
with the ‘“Notification” general condi-
tion. For discharges in special aquatic
sites, including wetlands, the notifica-
tion must also include a delineation of
affected special aquatic sites, including
wetlands. (Also see 33 CFR 330.1(e));
and

c. The discharge, including all at-
tendant features, both temporary and
permanent, is part of a single and com-
blete project.

For the purposes of this nationwide
permit, the acreage of loss of waters of
the United States includes the filled
area plus waters of the United States
that are adversely affected by flood-
ing, excavation or drainage as a result
of the project. The ten-acre and one-
acre limits of NWP 26 are absolute,
and cannot be increased by any miti-
gation plan offered by the applicant or
required by the DE.

Subdivisions: For any real estate
subdivision created or subdivided after
October 5, 1984, a notification pursu-
ant to subsection b. of this nationwide
permit is required for any discharge
which would cause the aggregate total
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loss of waters of the United States for
the entire subdivision to exceed one
(1) acre. Any discharge in any real
estate subdivision which would cause
the aggregate total loss of waters of
the United States in the subdivision to
exceed ten (10) acres is not authorized
by this nationwide permit; unless the
DE exempts a particular subdivision
or parcel by making a written determi-
nation that: (1) The individual and cu-
mulative adverse environmental ef-
fects would be minimal and the prop-
erty owner had, after October 5, 1984,
but prior to January 21, 1992, commit-
ted substantial resources in reliance
on NWP 26 with regard to a subdivi-
sion, in circumstances where it would
be inequitable to frustrate his invest-
ment-backed expectations, or (2) that
the individual and cumulative adverse
environmental effects would be mini-
mal, high quality wetlands would not
be adversely affected, and there would
be an overall benefit to the aquatic en-
vironment. Once the exemption is es-
tablished for a subdivision, subsequent
lot development by individual proper-
ty owners may proceed using NWP 26.
For purposes of NWP 26, the term
“real estate subdivision” shall be inter-
preted to include circumstances where
a landowner or developer divides a
tract of land into smaller parcels for
the purpose of selling, conveying,
transferring, leasing, or developing
said parcels. This would include the
entire area of a residential, commer-
cial or other real estate subdivision, in-
cluding all parcels and parts thereof.
(section 404)

27. Wetland and Riparian Restora-
tion and Creation Activities. Activities
in waters of the United States associ-
ated with the restoration of altered
and degraded non-tidal wetlands and
creation of wetlands on private lands
in accordance with the terms and con-
ditions of a binding wetland restora-
tion or creation agreement between
the landowner and the U.S. Fish and
Wildlife Service (USFWS) or the Soil
Conservation Service (SCS); or activi-
ties associated with the restoration of
altered and degraded non-tidal wet-
lands, riparian areas and creation of
wetlands and riparian areas on U.S.
Forest Service and Bureau of Land
Management lands, Federal surplus
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lands (e.g., military lands proposed for
disposal), Farmers Home Administra-
tion inventory properties, and Resolu-
tion Trust Corporation inventory
properties that are under Federal con-
trol prior to being transferred to the
private sector. Such activities include,
but are not limited to: Installation and
maintenance of small water control
structures, dikes, and berms; back-
filling of existing drainage ditches; re-
moval of existing drainage structures;
construction of small nesting islands;
and other related activities. This na-
tionwide permit applies to restoration
projects that serve the purpose of re-
storing “natural” wetland hydrology,
vegetation, and function to altered
and degraded non-tidal wetlands and
“natural” functions of riparian areas.
For agreement restoration and cre-
ation projects only, this nationwide
permit also authorizes any future dis-
charge of dredged or fill material asso-
ciated with the reversion of the area
to its prior condition and use d(.e.,
prior to restoration under the agree-
ment) within five years after expira-
tion of the limited term wetland resto-
ration or creation agreement, even if
the discharge occurs after this nation-
wide permit expires. The prior condi-
tion will be documented in the original
agreement, and the determination of
return to prior conditions will be made
by the Federal agency executing the
agreement. Once an area is reverted
back to its prior physical condition, it
will be subject to whatever the Corps
regulatory requirements will be at
that future date. This nationwide
permit does not authorize the conver-
sion of natural wetlands to another
aquatic use, such as creation of water-
fowl impoundments where a forested
wetland previously existed. (sections
10 and 404)

28. Modifications of Existing Mari-
nas. Reconfigurations of existing
docking facilities within an authorized
marina area. No dredging, additional
slips or dock spaces, or expansion of
any kind within waters of the United
States are authorized by this nation-
wide permit. (section 10)

29. Reserved

30. Reserved

31. Reserved
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32. Completed Enforcement Actions.
Any structure, work or discharge of
dredged or fill material undertaken in
accordance with, or remaining in place
in compliance with, the terms of a
final Federal court decision, consent
decree, or settlement agreement in an
enforcement action brought by the
United States under section 404 of the
Clean Water Act and/or section 10 of
the Rivers and Harbors Act of 1899.
(sections 10 and 404)

33. Temporary Construction, Access
and Dewatering. Temporary struc-
tures and discharges, including coffer-
dams, necessary for construction ac-
tivities or access fills or dewatering of
construction sites; provided the associ-
ated permanent activity was previous-
ly authorized by the Corps of Engi-
neers or the U.S. Coast Guard, or for
bridge construction activities not sub-
ject to Federal regulation. Appropriate
measures must be taken to maintain
near normal downstream flows and to
minimize flooding. Fill must be of mna-
terials and placed in a manner that
will not be eroded by expected high
flows. Temporary fill must be entirely
removed to upland areas following
completion of the construction activi-
ty and the affected areas restored to
the pre-project conditions. Cofferdams
cannot be used to dewater wetlands or
other aquatic areas so as to change
their use. Structures left in place after
cofferdams are removed require a sec-
tion 10 permit if located in navigable
waters of the United States. (See 33
CFR part 322). The permittee must
notify the district engineer in accord-
ance with the “Notification” general
condition. The notification must also
include a restoration plan of reasona-
ble measures to avoid and minimize
impacts to aquatic resources. The dis-
trict engineer will add special condi-
tions, where necessary, to ensure that
adverse environmental impacts are
minimal. Such conditions may include:
limiting the temporary work to the
minimum necessary; requiring season-
al restrictions; modifying the restora-
tion plan; and requiring alternative
construction methods (e.g. construc-
tion mats in wetlands where practica-
ble). This nationwide permit does not
authorize temporary structures or fill
associated with mining activities or
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the construction of marina basins
which have not been authorized by
the Corps. (sections 10 and 404)

34. Cranberry Production Activities:
Discharges of dredged or fill inaterial
for dikes, berms, pumps, water control
structures or leveling of cranberry
beds associated with expansion, en-
hancement, or modification activities
at existing cranberry production oper-
ations provided:

a. The cumulative total acreage of
disturbance per cranberry production
operation, including but not limited to,
filling, flooding, ditching, or clearing,
does not exceed 10 acres of waters of
the United States, including wetlands;

b. The permittee notifies the District
Engineer in accordance with the noti-
fication procedures; and

c. The activity does not result in a
net loss of wetland acreage.

This nationwide permit does not au-
thorize any discharge of dredged or
fill material related to other cranberry
production activities such as ware-
houses, processing facilities, or park-
ing areas. For the purposes of this na-
tionwide permit, the cumulative total
of 10 acres will be measured over the
period that this nationwide permit is
valid. (section 404)

35. Maintenance Dredging of Exist-
ing Basins. Excavation and removal of
accumulated sediment for mainte-
nance of existing marina basins,
canals, and boat slips to previously au-
thorized depths or controlling depths
for ingress/egress whichever is less
provided the dredged material is dis-
posed of at an upland site and proper
siltation controls are used. (section 10)

36. Boat Ramps. Activities required
for the construction of boat ramps
provided:

a. The discharge into waters of the
United States does not exceed 50 cubic
yards of concrete, rock, crushed stone
or gravel into forms, or placement of
pre-cast concrete planks or slabs. (Un-
suitable material that causes unac-
ceptable chemical pollution or is struc-
turally unstable is not authorized);

b. The boat ramp does not exceed 20
feet in width;

c. The base material is crushed
stone, gravel or other suitable materi-
al;
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d. The excavation js limited to the
area necessary for site preparation
and all excavated material is removed
to the upland; and

e. No material is placed in special
aquatic sites, including wetlands.
Dredging to provide access to the boat
ramp 1mnay be authorized by another
NWP, regional general permit, or indi-
vidual permlt pursuant to section 10 if
located in navigable waters of the
United States. (sections 10 and 404)

37. Emergency Watershed Protection
and Rehabililation. Work done by or
funded by the Soil Conservation Serv-
lce qualifying as an “exigency” situa-
tion (requiring immediate action)
under its Emergency Watershed Pro-
tection Program (7 CFR part 624) and
work done or funded by the Forest
Service under its Burned-Area Emer-
gency Rehabilitation Handbook (FSH
509.13) provided the district engineer
is notified in accordance with the noti-
fication general condition. (Also see 33
CFR 330.1(e)). (sections 10 and 404)

38. Cleanup of Hazardous and Toxic
Waste. Specific activities required to
effect the containment, stabilization
or removal of hazardous or toxic waste
materials that are performed, ordered,
or sponsored by a government agency
with established legal or regulatory
authority provided the permittee notl-
fies the district engineer in accordance
with the “Notification’” general condi-
tion. For discharges in special aquatic
sites, including wetlands, the notifica-
tion must also include a delineation of
affected special aquatic sites, including
wetlands. Court ordered remedial
action plans or related settlements are
also authorized by this natlonwide
permit. This nationwide permit does
not authorize the establishment of
new disposal sites or the expansion of
existing sltes used for the disposal of
hazardous or toxic waste. (sections 10
and 404)

39. Reserved

40. Farm Buildings. Discharges of
dredged or fill material into jurisdic-
tional wetlands (but not including
prairie potholes, playa lakes, or vernal
pools) that were in agricultural crop
production prior to December 23, 1985
(i.e., farmed wetlands) for foundations
and building pads for buildings or agri-
cultural related structures necessary
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for farming activities. The discharge
will be limited to the minimum neces-
sary but will in no case exceed 1 acre
(see the ‘“Minimization” section 404
only condition). (section 404)

C. NATIONWIDE PERMIT CONDITIONS

General Conditions: The following
general conditions must be followed in
order for any authorization by a na-
tlonwide permit to be valid:

1. Navigation. No activity may cause
more than a minimal adverse effect on
navigation.

2. Proper maintenance. Any struc-
ture or fill authorized shall be proper-
ly maintained, including maintenance
to ensure public safety.

3. Erosion and siltation controls. Ap-
propriate erosion and siltation con-
trols must be used and maintained in
effective operating condition during
construction, and all exposed soil and
other fills must be permanently stabl-
lized at the earliest practicable date.

4. Aquatic life movements. No activi-
ty may substantially disrupt the move-
ment of those specles of aquatic life
indigenous to the waterbody, including
those species which normally migrate
through the area, unless the activity’s
primary purpose is to impound water.

5. Equipment. Heavy equipment
working in wetlands must be placed on
mats or other measures must be taken
to minimize soil disturbance.

6. Regional and case-by-case condi-
tions. The activity must comply with
any regional conditions whlch may
have been added by the division engi-
neer (see 33 CFR 330.4(e)) and any
case specific conditions added by the
Corps.

1. Wild and Scenic Rivers. No activi-
ty may occur in a component of the
National Wild and Scenic River
System; or in a river officiaily desig-
nated by Congress as a “study river”
for possible inclusion in the system,
while the river is in an official study
status. Informatlon on Wild and
Scenlc Rivers may be obtained from
the Natlonal Park Service and the U.S.
Forest Service.

8. Tribal rights. No activity or its op-
eration may impair reserved tribal
rights, including, but not limited to,
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reserved water rights and treaty fish-
ing and hunting rights.

9. Water quality certification. In cer-
tain states, an individual state water
quality certification must be obtained
or waived (see 33 CFR 330.4(c)).

10. Coastal zone management. In
certain states, an individual state
coastal zone management consistency
concurrence must be obtained or
waived. (see 33 CFR 330.4(d)).

11. Endangered Species. No activity
is authorized under any NWP which is
likely to jeopardize the continued ex-
istence of a threatened or endangered
species or a species proposed for such
designation, as identified under the
Federal Endangered Species Act, or
which is likely to destroy or adversely
modify the critical habitat of such spe-
cies. Non-federal permittees shall
notify the district engineer if any
listed species or critical habitat might
be affected or is in the vicinity of the
project and shall not begin work on
the activity until notified by the dis-
trict engineer that the requirements
of the Endangered Species Act have
been satisfied and that the activity is
authorized. Information on the loca-
tion of threatened and endangered
species and their critical habitat can
be obtained from the U.S. Fish and
Wildlife Service and National Marine
Fisheries Service. (see 33 CFR
330.4(f»

12. Historic properties. No activity
which may affect Historic properties
listed, or eligible for listing, in the Na-
tional Register of Historic Places is au-
thorized, until the DE has complied
with the provisions of 33 CFR 325, ap-
pendix C. The prospective permittee
must notify the district engineer if the
authorized activity may affect any his-
toric properties listed, determined to
be eligible, or which the prospective
permittee has reason to believe may be
eligible for listing on the National
Register of Historic Places, and shall
not begin the activity until notified by
the District Engineer that the require-
ments of the National Historic Preser-
vation Act have been satisfied and
that the activity is authorized. Infor-
mation on the location and existence
of historic resources can be obtained
from the State Historic Preservation
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Office and the National Register of
Historic Places (see 33 CFR 330.4(g)).

13. Notification. (a) Where required
by the terms of the NWP, the prospec-
tive permittee must notify the District
Engineer as early as possible and shall
not begin the activity:

(1) Until notified by the District En-
gineer that the activity may proceed
under the NWP with any special con-
ditions imposed by the district or divi-
sion engineer; or

(2) If notified by the District or Divi-
sion engineer that an individual
permit is required; or

(3) Unless 30 days have passed from
the District Engineer’s receipt of the
notification and the prospective per-
mittee has not received notice from
the District or Division Engineer. Sub-
sequently, the permittee’s right to pro-
ceed under the NWP may be modified,
suspended, or revoked only in accord-
ance with the procedure set forth in
33 CFR 330.5(d)(2).

(b) The notification must be in writ-
ing and include the following 1nforma-
tion and any required fees:

(1) Name, address and telephone
number of the prospective permittee;

(2) Location of the proposed project;

(3) Brief description of the proposed
project; the project’s purpose; direct
and indirect adverse environmental ef-
fects the project would cause; any
other NWP(s), regional general
permit(s) or imdividual permit(s) used
or intended to be used to authorize
any part of the proposed project or
any related activity;

(4) Where required by the terms of
the NWP, a delineation of affected
special aquatic sites, including wet-
lands; and

(5) A statement that the prospectlve
permittee has contacted:

(i) The USFWS/NMFS regarding
the presence of any Federally listed
(or proposed for listing) endangered or
threatened species or critical habitat
in the permit area that may be affect-
ed by the proposed project; and any
available information provided by
those agencies. (The prospective per-
mittee may contact Corps District Of-
fices for USFWS/NMFS agency con-
tacts and lists of critical habitat.)

(ii)- The SHPO regarding the pres-
ence of any historic properties in the
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permit area that may be affected by
the proposed project; and the avail-
able information, if any, provided by
that agency.

(¢) The standard individual permit
application form (Form ENG 4345)
may be used as the notification but
must clearly indicate that it is a PDN
and must include all of the informa-
tion required in (b) (1)-(5) of General
Condition 13.

(d) In reviewing an activity under
the notification procedure, the Dis-
trict Engineer will first determine
whether the activity will result in
more than minimal individual or cu-
mulative adverse environmental ef-
fects or will be contrary to the pubiic
interest. The prospective permittee
may, at his option, submit a proposed
mitigation plan with the predischarge
notification to expedite the process
and the District Engineer will consider
any optional mitigation the applicant
has included in the proposal in deter-
mining whether the net adverse envi-
ronmental effects of the proposed
work are minimal. The District Engi-
neer will consider any comments from
Federal and State agencies concerning
the proposed activity’s compliance
with the terms and conditions of the
nationwide permits and the need for
mitigation to reduce the project’s ad-
verse environmental effects to a mini-
mal level. The district engineer will
upon receipt of a notification provide
immediately (e.g. facsimile transmis-
sion, overnight mail or other expedi-
tious manner) a copy to the appropri-
ate offices of the Fish and Wildiife
Service, State natural resource or
water quality agency, EPA, and, if ap-
propriate, the Nationai Marine Fisher-
ies Service. With the exception of
NWP 37, these agencies will then have
5 calendar days from the date the ma-
terial is transmitted to telephone the
District Engineer if they intend to pro-
vide substantive, site-specific com-
ments. If so contacted by an agency,
the District Engineer will wait an addi-
tional 10 calendar days before making
a decision on the notification. The Dis-
trict Engineer will fully consider
agency comments received within the
specified time frame, but will provide
no response to the resource agency.
The District Engineer will indicate in
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the administrative record associated
with each notification that the re-
source agencies’ concerns were consid-
ered. Applicants are encouraged to
provide the Corps multiple copies of
notifications to expedite agency notifi-
cation. If the District Engineer deter-
mines that the activity complies with
the terms and conditions of the NWP
and that the adverse effects are mini-
mal, he will notify the permittee and
inciude any conditions he deems nec-
essary. If the District Engineer deter-
mines that the adverse effects of the
proposed work are more than minimal,
then he will notify the applicant
either: (1) That the project does not
qualify for authorization under the
NWP and instruct the applicant on
the procedures to seek authorization
under an individual permit; or (2) that
the project is authorized under the na-
tionwide permit subject to the appli-
cant’s submitting a mitigation propos-
al that would reduce the adverse ef-
fects to the minimal level. This mitiga-
tion proposal must be approved by the
District Engineer prior to commencing
work. If the prospective permittee
elects to submit a mitigation plan, the
DE will expeditiously review the pro-
posed mitigation plan, but will not
commence a second 30-day notification
procedure. If the net adverse effects of
the project (with the mitigation pro-
posal) are determined by the District
Engineer to be minimal, the District
Engineer will provide a timely written
response to the applicant informing
him that the project can proceed
under the terms and conditions of the
nationwide permit.

(e) Wetlands Delineations: Wetland
delineations must be prepared in ac-
cordance with the current method re-
quired by the Corps. The permittee
may ask the Corps to delineate the
special aquatic site. There may be
some delay if the Corps does the delin-
eation. Furthermore, the 30-day
period will not start until the wetland
delineation has been completed.

(f) Mitigation: Pactors that the Dis-
trict Engineer will consider when de-
termining the acceptability of appro-
priate and practicabie mitigation in-
clude, but are not limited to:

(1) To be practicable the mitigation
must be available and capable of being
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done considering costs, existing tech-
nology, and logistics in light of overall
project purposes;

(2) To the extent appropriate, per-
mittees should consider mitigation
banking and other forms of mitigation
including contributions to wetiand
trust funds, which contribute to the
restoration, creation, replacement, en-
hancement, or preservation of wet-
lands.

Furthermore, examples of mitigation
that may be appropriate and practica-
ble inciude but are not limited to: re-
ducing the size of the project; estab-
lishing buffer zones to protect aquatic
resource values; and replacing the ioss
of aquatic resource values by creating,
restoring, and enhancing similar func-
tions and values. In addition, mitiga-
tion must address impacts and cannot
be used to offset the acreage of wet-
land losses that would occur in order
to meet the acreage limits of some of
the nationwide permits (e.g. 5 acres of
wetlands cannot be created to change
a 6 acre loss of wetlands to a 1 acre
loss; however, the 5 created acres can
be used to reduce the impacts of the 6
acre loss).

Section 404 Only Conditions

In addition to the General Condi-
tions, the foliowing conditions appiy
oniy to activities that involve the dis-
charge of dredged or fili material and
must be followed in order for authori-
zation by the nationwide permits to be
valid:

1. Water supply intakes. No dis-
charge of dredged or fill material may
occur in the proximity of a public
water supply intake except where the
discharge is for repair of the public
water supply intake structures or adja-
cent bank stabilization.

2. Shellfish production. No discharge
of dredged or fill material may occur
in areas of concentrated shellfish pro-
duction, unless the discharge is direct-
ly related to a shellfish harvesting ac-
tivity authorized by nationwide permit
4,

3. Suitable material. No discharge of
dredged or fill material may consist of
unsuitable material (e.g., trash, debris,
car bodies, etc.) and material dis-
charged must be free from toxic pol-

33 CFR Ch. Il (7-1-92 Edition)

lutants in toxic amounts (see section
307 of the Ciean Water Act).

4. Mitigation. Discharges of dredged
or fill material into waters of the
United States must be minimized or
avoided to the maximum extent prac-
ticable at the project site (i.e. on-site),
unless the DE has approved a compen-
sation mitigation plan for the specific
regulated activity.

5. Spawning areas. Discharges in
spawning areas during spawning sea-
sons must be avoided to the maximum
extent practicabie.

6. Obstruction of high flows. To the
maximum extent practicable, dis-
charges must not permanentiy restrict
or impede the passage of normal or ex-
pected high flows or cause the reloca-
tion of the water (uniess the primary
purpose of the fill is to impound
waters).

7. Adverse impacts from impound-
ments. If the discharge creates an im-
poundment of water, adverse impacts
on the aquatic system caused by the
acceierated passage of water and/or
the restriction of its flow shall be
minimized to the maximum extent
practicable.

8. Walerfowl breeding areas. Dis-
charges into breeding areas for migra-
tory waterfowi must be avoided to the
maximum extent practicable.

9. Removal of temporary fills. Any
temporary fills must be removed in
their entirety and the affected areas
returned to their preexisting eleva-
tion.

PART 334—DANGER ZONE AND
RESTRICTED AREA REGULATIONS

Sec.

334.10 Gulf of Maine off Seal Island,
Maine; naval aircraft bombing target
area.

334.20 Gulf of Maine off Cape Small,
Maine; naval aircraft practice mining
range area.

334.30 Gulf of Maine off Pemaquid Point,
Maine; naval sonobuoy test area.

334.40 Atlantic Ocean in vicinity of Duck
Island, Maine, Isles of Shoals; naval air-
craft bombing target area.

334.50 Piscataqua River at Portsmouth
Naval Shipyard, Kittery, Maine; restrict-
ed areas.
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