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I PURSUING “ENVIRONMENTAL JUSTICE”:
' - ‘FHE DISTRIBUTIONAL EFFECTS OF
ENVIRONMENTAL PROTECTION

Richord J. Lazaris*

E_ INTRODUCTION

e R Envu'onmcntal protection policy has been almost exclusively con- |
s = oz - b cerned with two basic issues-during_the last several decades: (1) what is
.am -ac‘ccptable level of pollution; and -(2) what-'kinds of 'lcg‘z’tl.riﬂ id -

N e maﬁers have paid much Icss attention to the distnbunona! ffects, includ-
T T ! R ing the potential for dlstﬁbunonal inequities, of cnwronmcntal protecnon
RN .. generally, -

- Eobesure, scholarshave éigaged in considerable d:sc'
‘1he costs of environmental controls affect-pariicular indu

S f R »best only an ad hoc accountmg of how thc benefits of cuv;ronmcntal:pro—
B -5 ‘tectioft are spread among groups of persons. And, when the costs of'pols
S N fution control'have been considéred; such discussions have been narrowly
: - confined to the economic vosts.? There Has been virtually. no. accountiig
' of how pol]utwn controls rcd:sm'butc environmentaj risks amon roups

"P?ofessor of Law, Washington Umvcmty. St: Lou;s. Missouri. ThaaLs are ov.ed to Ptter
- Bymne, Luke Cole, Chris Desan, Barbara Flagg, Michsel Gerrard, and Chris Schroeder, and also to .
N o Fobic Bemnstein; Wendy Brown, Richard Delgado, Rachel-Godsil, Amold Reitze, Dougias Wil-- -
T s P . lizms; and participants in Nocthwestérn University School of Liw's faculty workshop for their com--
o . o ;_-,—E e  meits on carlier drafis, which. much improved this Article. Washinigron Uaiversity. law students
Cae - Jennifer Shechan, Christoplier Perzan, and Patricia Verga provided valuable resedrch assistante, but -
most deserving of thanks is Kevin Brown, Class of 1992, who taught me that this was a topic war—
? -ranting greater academic i inquiry, . '
i T See Bruce A. Ackerman & Richard B. Stewart, Reforming Environmental Law, 37 STAN L.
ISR N . REv. 1333, 1335-36 (1985); B. Peter Pashigian, The Effect of Environmental Regulation on Optimal
=TT R Plant Size and Factor Shares, 27 J.1L. & Econ. | (1984); Peter Huber, The Old-New Division in Risk
- - l’ . Regulation, 69 Ya. L. REV. 1025 (1983); WiLL1aM TUCKER, PROGRESS ARD PRIVILEGE: AMERICA
-7~ - - . "IN THE AGE OF E.MROLHENTALISM {1983 {author contends that environmentalism has unwit-
- - T tingly, aided big busiriess ar the expense. of small business and has \naopropnatcly discounted the
‘ - - advantagcs of human process); Keith Schacider, Rules Forcing Towns-+o Pick Big New Dumps or Big .
- ) 3 S Costs, N.Y. TIMES, Jan. 6, 1992, at Al but see Daniel A. Farber & Phillip P. Frickey, The Jurispru-
. dence of Public Choice, 65 TEX. L. REv. §73, 895-96 (1981} (questioning substannaluy of evidence
e T T that environmental Iaws favor larger plants).
o ' b 2" See infra note 44
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of persons, thereby imposing 2 cost on some for the benefit of others.?
The 1970s marked the hevday of the ==: TR -eRViroRments :

e

Earth Day in 1970 caught the imagination of a nation seeking consensus
in the midst of the internal conflict engendered by the Vietnam war.
Largely ignored in the celebration that accompanied the passage of a se-
ries of ambitious environmental protection laws during this time ‘were

those distinct voices within minority communities that questioned the
value of environmentalism to their communities.. They did not sharerin
the national consensus that these new laws marked a significant move-
ment towards_a more socially_progressive era. - Some minoerity- leaders’
déscribed environmentalism as “Irrelevant” at best and, at worst, “a de-
liberate attempt by a bigoted-and sclfish white middle-class society {0
perpetuate its own values and protect.its own:life style at the expensé of -
the poot and the underprivileged.”s Environmentalists were ‘seen-as’ig--
noring both the “urban environment” and the needs of the-poor in favor

of seeking *‘governmental assistance 10 avoid the unpleasant externalities
of the very system from which they themselves have already benefitted so -
extensively.”s As one commentator described, environmentalists-“would -
préfer more wilderness ... . for 2.more sécure-enclave in nature
restléssness of history and ‘the demands of the poor.”. Ap

eprion in thecnmcxtofenwmmncnu!!and use regulation is DANIEL R. -

RONMENT AND EQUITY: A’ REGULATORY, CHALLENGE (1981). o
signed the National Environmental Policy Act of 1969; Pub. L. No: §1- 190,
A2 US.C. §§:4321-43702 (1988)).on Janusry 1, 1970, and Congress followed

.C. §§ 7404-7407, 74157418, 7601-7602 (1988)), the Fedetal Water Pollution Con. -

enidments of 1972, Pub. L. No, 92-240, 86 Stat. 47 (omitted as superseded by 33.US;

ng the Clean Air Act-of 1970, Pubi; L. No. 91-604, 84:Stat. 1676 fourrst

trol Act Am

- §8 1251-1287 (1988), the Endangered Spesies Act of 1973, Pub. L. No. 93-205, 87 Stat. 884 (codin .

fied at 16 US.C. §§ 1531-1544 (1988)), the Federal Insecticide, Fungicide, and Rodenticide. Act
endmeats of 1975, Pub. L. No. 94-140_89 Stat.. 751 (codified at 7US.C. § 136- 136y (1988)); the -
 Control Act, Pub. L. No. 94-469, 90 Stat. 2003 (1976) (codified a¢.15 US.C. -
1988)), and the Resource. Constrvation and Recovery Act of 1976, Pub: L. No; 94- -
580; 90 Stat; 2795 (codified at 42 U.5.C. §§.6901:6992k (1988)), followed by substantial revisions in - -
1977 of both the clean air, Clean Air Act Amendments of 1977, Pub..L. No. 95.95, 91-Stat. 685
(codified at 42 U.S.C. §§.7401:7642 (1988)), and clean water, Clean Water Act of 1977, Pub. L. No.
95217, 91 Stat. 1566 (codilied at 33 US.C. §§ 12511387 (1958)), legislation,, See Richard J Lz

-Amendmeais of

 sus, The Tragedy of Distrust in the Implemeniation.of Federal Environmental Law, 54 LAW & Con--

TEMP. Progs. 311, 323-28'(1991). - SRR ST
% Jaines N. Smith, The Coming of Age of Environmentalism in Americon Society, in ENVIRON-

MENTAL QUALITY AND SOCIAL JUSTICE IN URBAN AMERICA 1.(Games N. Smitk ed:, 1974) {herein:-

after ENVIRONMENTAL QUALITY AND SocIaL JUSTICE]. - . L

6 Peter Marcise, Conservation for Whom?, in ENVIRONMENTAL QUALITY AND SGCIAL Jus-
TICE, supra.note 5, at 17, 17; see also Charles E. Little. The: Double Standard of Open Space, in
ENVIRONMENTAL QUALITY AND S0CIAL JUSTICE, suprg note 5, at 73, 75 ("The logic of oitr policy -
seems to rcst on this syllogism: inner cities have no greenery; poor people live in inner c'it'és'_‘;'lljcr_c- .
fore parks, open space, and wilderness are not necessary for them, City parks budgets shrink; the -
disenfranchised are barred fram spburhia, and National Park tourism policies tend to exclude the
non-affluent.™). o :

7 Rev. Richard Nevhays, In Defense of Peple: A Thesis Revisited, in ENVIRONMENTAL QUAL -
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black -elected official put it even more bluntly: “{Tlhe nation’s concern

-

with the environment has done what George Wallace hias been unable 10

do: distract the nation from the human problems: of b]ack and brown :

Amcncans TE.

 Neither the United States Environmental- Protection Agency (EPA) "

- por 4B miainstream environmental groups dppear to have pa;
to these: charges.” Quite possibly, this was because such ¢l

_-implicated the welfare of racial minorities. “The env:ronm niral move-
ment.of the 1970s finds much of its structural roots and moral. nsp:ranon

i the civil rights movement that prcceded it.'o- Hence, for many in the

jcnvuonmental community, the notion that the two socia

g <ould be at odds was very hkely too personally obnox:oas to.be behev': d'f o

_egpeven tolcrated H

. _were so
- unsctﬂmg and potentially - divisive; parucularly to the extent that they '

PE:ER SLNGER, Ahm.u. Lmsmmore 234, (2ded. 1990) (oudmm: belief that ammals dcs
_humane methods of limiting their’ numbers by reducing i’cml:t} rather than by Eunting),
PHER D STONE, SHOULD TREES HAVE STANDINGT. TOWARD LEGAL RIGHTS FOR NAT
JECTS 49-53 (1974} (heightened .awareness-of 1he mterpla]r of humamty and‘ naturc {

parts.of a smg]c— organism called the planct Earth). -

H Neuhaus, supra note 7, at 68 (Paul Swatek of the Sierra C]ub dcscnbmg as "T‘cprchv:nab!c
Rev. John Neuhaus' characterization of environmentalism as elitist and fascist).. Other explanations
for the lack of atiention 10 these concerns are more practical innatere. Few, jifany, of those cxprcs—

4.‘ -'4

?Juyua:.qﬁi....,-,.;;s;.._'..:n.. R I
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More recently, however, the number of those suggesting that there
may be serious distributional problems in environmental protection pol-
icy ‘has significantly increased, and the character of their_claims hag

shifted—Prominent VOICES i racial minority communities- across the
country are now forcefully contending that existing environmental pro-
tection laws do not adequately reflect minority interests and, in some
instances, even perpetuate racially discriminatory policies.’? For these
individuals, the potential for a regressive distribution of the -economic
costs associated with pollution control is, while often mentioned, not the

 principal focus of their concerns, Rather, it is the prevalence of hazard-

ous pollutants in the communities where they live and work that draws

the brunt of their attention. One shorthand expression for such claims is

“environmental racism,"13 but “environmental justice” (or “equity”).ap--

pears to have emerged as the more politically attractive expression, pre--

sumably because its connotation is more positive and, at the samé time,
Until very recently, the legal academic comimunity has paid rela- - -

‘ t‘ively'Iittle"ratt_t;ntiqn'_to {these emerging issues 6ff-“envirbnmc:nta‘.lj}jnsfl_;,

‘historically voiced support for minority-concerns, - - < . - T T T RN
. 72 Roberto Suro, Pollution-Weary Mirisrities Try: Civil Rights Tock N.Y. Tives, Jan. 11, 1993,
at Al. The year 1991 withessed 1 proliferation of events, it mgs ‘significant bei 'gthc-;onvmiq‘gi;lfz_ S
October of *"The First National People of Clor Eavironmental Leadership Summi” in Washington, - -
B.C. Approximately 300 delegates from minority commuhiry 3
mental'issues attended, -as well ‘asas additional 706 *partic
federal government sgencies, acadeing
The purpose of the:meeting was to fnitiare 4 dialogue betw ‘ 0 2uons-an
even more: significantly; 10" make 4 $trong national statement régar c. seriousness-of the.+
ok 3 istributios rital tisks.” Seé Minori oinirig. Environmenial Move-
ment, Charge “Environmerital Ratisin™ ot Conférence; 22 Envt Ry - (BNA) at 1656, (Nov--1, 1991); - - B
Keith Schneider, Minorities Join i Fight Poltuting Neighborhoods, N.Y. TiMEs, Ot 25, 199180~ n
A20. During the fall of 199 i, the State of New York Assembly held a series of four publi¢ hearings .-
around the state on “Minorities and the Environment.” See MINORITIES AN THE ENVIRO} £
AR EXPLORATION INTO. THE EffECTs OF ENVIRONMENTAL POLICIES, PRACTICE OND=c-
TIONS ON MINORITY AND Eow-mncoMme COMMUNIT:E;’(!‘JQZ) {reprinting of hearings transeripts).
Finally, even more recently, Representaive Henry Waxman, chair of the House Subcomiriitice on

Health and the Environment of the House Committes on Energy and Commcrce. held ahéagingen- - -

February 25, 1992, on environmental justice issues. This was the first congressional hearing on the = -

_issue. Representatives from: Bovernthental ‘agencies, minority environmental groups, and:-main-. .

Stream environmental organizations testified, See Disproportionate Jmpact of Lead Poisoning on. Mi--
nority Commuynities: Heéarings before the Subcomm.- on Health and the Environment of the House
Comm. on Energy and Comiterce, 102d'Cong., 2d Sess. (1992) [hereinafter Lead Poisoning Hearings}
(not yet published; copy.on file with the Northwestern University Law Review), i

13 Dr. Benjaimin Chavis of the Upited Church of Christ’s Commission for Raciat Justice appar-
ently first used the term “environmental racism” in the 'ear!—_y 1980s 10 deseribe the tendency of
government and business to Jocate in minority communities hazardous waste disposal treatment,
Storage, and disposal facilities, and industries that emit toxic poltutants. We Speak for Ourselves

Social Jusiice, Race. & Environment, RaCE, POVERTY & ENV'T, Winter 1991, at.12 (book feview),
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tice. 14 This absence -of Icgal commentary contrasts sharply with a

———'—gfeﬂwms hterature rother acadenic and popular pentodicals,”™ with the
more recent efforts to increase awareness of environmental justice con-
eerns within government, ¢ and with the filing of lawsuits derived from
such concerns in the context of formal hngauon 17

14 Studcnts at the l.rruvtmn of Califofnia 2t Berkc!c\' Law School and New York Dmvcrsny i
Law School Tield conferences-on the Subject in. 1990, See- Daniel ‘Surhan, Repor:back . . Fighting -

LULU’.:'};F i Commllmty OrgankmgrRAcarRovsn'rY&Ew‘r Summcr 1990 a(G Smdems- L '

1 ! 1 Unw:rs:ty in St.. Loms dld r.he same in I\ovcmber 199L F'ma!ly stus- o
dents s the: ’Umvczsuy chh:gan. Columbxa Unxvcts' - and Umverslty of ‘-'Imnuom law schoo!s g

'naeﬁrst catiod to: address the issue in significinit depth was & student note published in the | -
Unmm;v chhtgan Law Review, which focused on the availability of equal protection claims 1o
rcmedy dlscnnu ; ory smng of hazardous wastc fac:l i -and the- madcquacles of. cum:nt state- and -

Field, 90 Mic. L. Rev. 1991 (1992). Luke Cole of ‘the California Rural Legal Assistance, Incs.
: pubhshmg an mc]e contcmporaneous 1ot this picee,. o_n environmental poverty: Taw™ See Loke
‘Cole, E 1 :s

L. REV 366 (1992) Fi
m:y of Kansa: Journm’ af Law and.

' df Inequmer and the \’ew Souihs Black”
Comrrunme: Under S:ege. 11 E'm\tc ST‘bD ‘Wml:er 990, 2t 10} {hcmnafter Bu"ﬂard. Ecoiogrcal F
-!neqmr:es andthe New Sau:h] Dav:d Kall K, <

_mergem Trend: in rke Black: Commu- o

nity, 12 MiD As: REV. 'So¢. 2i (1987) [Kerciniafie: Bulla
Palitics of Equity}; Robert D! Bulfard & Beverly Hennnx .Wright, The Politics of Pollution; Imp!:ca- 2

te Jus: s handful’ of aruclcs ‘and studcnt.nbtes on thc 1ssue. an of recent origin

| & Wright, - Environmentalism and the =+~ .

tions for the Black Cammumzy. 47 PHYLON 71 (1986) [hcremaftcr Bullard & ‘Wright, The Politics-of = - =
Pollution]; Robert D. Bullard, Solid Wasté Sites and the Black Houston Communitp, 53 Soc. Ine- "~ -
QUIRY 273 (1983) {hereinafter Bullard, Solid Wasté Stre:] Susan ZaLm. He Ominous: Color of Toxic ™ =+ = -

Dhimping, SIERRA, July-A\.g 1978, at.14; Julian' McCauIl Ducrimmarao' Air Pollution, 18 Exv' T.
“Mar. 1976, 4126, -
16 See infra notes 62-76 and accompanymg ext.
7 Sze El Pucblo para ¢l Aire y Agua Limpio v. Chemical Waste Mgmt., Inc., No. C91-2083

91




NORTHWESTERN UNIVERSITY LAW REVIEW

The purpose of this Article is to explore the distributional side of

[

envuunmcm&u prolecuon anu moIc panlcmany, L8] cxpxam the sxgnm-
cance of including environmental justice concerns into the fashioning of
environmental protection policy. Unlike earlier legal commentary, haz- -
ardous waste-facility siting is not this Article’s dominant focus. It offers
a broader, more systemic, examination of enwronmental protection laws
and- policies.

“The Article is divided into three parts. First, it describes the nature
of the problem. - This includes a discussion of the varied distributional
implications of environmental’ protccnon laws, as well as the ways in
which racial minorities could receive too few of the benefits; or too many
of the burdens, associated with those laws.!® The second part of the Arti--
cle accepts (mthout purporting to verify) the thesis.that: distributional
inequities exist, and secks to explain such inequities theorencally in terms -
of the present institutional framework for the fashioning of environmen-
ta] protection policy and the probable distributional implications of that

‘framework. The final part of the Article outlines how environmental jus-

tice concerns might be pursued within present and future en\qronmental -
protecnon law and pohcy o e .

II TI—IE BENEI-TI‘S AND BURDENS OF ENVIRONMENTAL
. PROTECI‘!ON LAWS

A The Potennal for Dzsmbutzonal Ineqmty

Envuonmental protecnon confers bencﬁts and mposes burdens m :
severai ways.!9: . To the extent that the recipieiits. of related ‘benefits a,nd
burdens are .identical, no problem of discrimination is presanted (there '
may;: of course, be other problems with the tradeoﬁ' ).

tlents are rarely,. if ever, the result. 20 Hardly any léw: prov:f"_e_paretb

. D. Cal. July 8, 1991) (complamt filed); R.LS.E., Inc. v, Kay, 768 F. Supp 1144 (E.D. Va. 1991),

aff*d, 977 F.2d 573 '(4th Cir. 1992); Bordeaux Action Gomm. v. Metro. Gov't of Nashvilie, No: 90-
0214 (M.D. Tean. Mar. 12, 1990) {complaint filed); NAACP v. Gorsuch, No. §2.768-Civ-5
(ED.N.C. Aug. i0, 1982) (denying preliminary injunction); Bean v. Southwestern Waste Mgmt.
Corp 482 F. Supp 673 45D Tex. 1979), aff'd without op., 782 F.2d-1038 (5th Cir. 1986); E Pucblo
para el-Aire y Agua Limpio v. County of Kings, 22 Envil. L. Rep. (Envtl L. Tist.).20,357.(Cal. App..

Dep’t Super. Ct. £991Y; see afso Fraficés F. Marcus, Medical Waste Divides Mrss:ssrpyi Cities, N.Y.
TIMES, Fine 24 1992, at'A1¥ (describes “environmental racism® lawsuits’ bcmg bmught on bchatf of

‘minority commumty to prevent burning of medical wastes at incineraror).

‘¥8- This Article does not purport ta single out for separate discussion the dlstmct dxstnbuucmal
issues affccting Native' Americans, largely because those issoes are closely intertwined with ‘questions
of Indian sovereignty that, while important; are more case-spesific than this- Article’s outlook, .

- 19 See generally RICHARD B. STEWART & JamEes E. Kau:n, ENVIRONMENTAL LAW AND Poi-
1cY 168-73 (2d ed. 1978). .

20 One obvious. source.of disparity, which is not a focns of this Arucle, is :ntcrgcncratmnai in
character. The beneficiaries of much environmental protection are future genetations while the im-.
mediate economic costs of such protection fzl) on the present. Conversely, future generations.are the
group ‘most harmed by env:ronmemal degmdauon. wh:lc current gencrations reap the assoctated
economic value, R .

192
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optimality in the classic sense-of making evervone better-off and no one

worse off.2} Virrually all laws have distributional consequences, includ-
ing those laws designed to further a particular conception of the public
interest.22 Problems of discrimination, therefore, may arise in the dispar-
ities hetween the distribution of benefits and their related burdens.>*
_ Thé benéfits of environinental protection are obvious and significant.
A reduction in pollution decreases the public health risks associated with
exposure 16 “pollutiori. It also enhances public. welfare by’ allowing
- greater opportunity for enjoyment of the ~amenities: dssociated with a

cleaner-natural environment. Many ‘would also: eontend that environ-
mental protection furthers the human spirit by restoring balance between:

humankind-anid the natural environment. More pragmatically, environ--

mental protection laws: are-the source of mew jobs in pollution control
industries.. EPA ' recently: estimated,” for. instance; “that- the recently-

~amended Clean Air Act would result in the creation- of 30,000 to 45,000
full-time ‘équivalent positions during 1996-2000.24 - : L
' Fhe burdens of environmental protection range f
the more subtle. They include the economic costs. borne by both the pro-
ducer and the consumer of goods and services that become more expen-
sive as a result-of environmental legislation.. For.c
service prices hay incredse; some may become:
costs of environmental complidnce renders their production unprofitable;
while other goods-and services may be specifically banned because of

their adverse impact on thé hatural environment. ‘For those persons who
ices made more cO ‘environmental laws,:
. persoral , s¢, employment’ opportusities ‘may ‘be re-
duced or displaced, and ¢ertain employment opport mifies may be elimi-
natéd * altogether,  Finally, . environmiental |« protéction requires

covérnmental expenditures, the source of which Varies from general'per- .

31 See. EDGAR-K. BROWNING & JACKQUELENE M. BROWNING,
AND APPLICATIONS 559 (3d ed: 1989), - REE O

.22 Gido Calabresi; The: Paintlessness of Pareto; Carrying Cocsc}'urrher 100 YaLE LJ. 1211 o

1214(1991); BURTON A. WEISBROD ET AL., PUBLICINTEREST Law: AN ECONOMIC:AND INsTi-
| TUTIONAL ANALYSIS 103, 535:(1978) ¢ e o

23 ‘Of course; thé:perception smong: developing nations of justsuch a dlspamy |swhatp mpt:d &

inany of them, during the recent Uniited Nations:Conference pn the: Environment and Development

‘held in Rio De Jancire, 10 demand monies from wcafthicr;na.:ig_ns; - The justification for these pay- -
AmENTS Wi 16 ccmpj«:ns;t:;~:hc-.developing nations for the costs associated with their taking action (for
example, greater:protection of tropical rain forests} that-would provide environmental benefits 1o the.

entire world, including: industrislized; nations. See, .g.. Pau] -Lewis, Negoriaiors in Rio. Agfee 10

Jricréase Aid 10 Third: World, N.Y. TiMES, Juné 14. 1992, at Al. Indeed, the availability of such

transfer payments was not an incidental concern at the Earth Summit. Rather, it was a central. focus
cof the negotidtions.: Sée Paul Lewis; Paci on Environment Near, but Hurdles or: Aid Remain, N.Y.
TrMes. June 12, 1992, at- A10; Paul Lewis, Poct Nears.on Bitlions to. Profect Nature in Third-World
Couiitries, N.Y. TiMES, June 1, 1992, at AL, . N e
© 24 Business Gains from CAA Exceeding § 50 Billion Projected in Draft £PA Study, ‘InsIDE EPA,
Jan. 17, 1992, 2t 1, 10. ' }
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sonal and corporate income taxes to special environmental taxes.?s
These expenditures necessarily decrease public monies available for other
social welfare programs.

hov oy
o e

[

!’b

PR |

S

The burdens of environmental protection, however, also include the

redistribution of the risks that invariably occur with pollution control

techniques that treat pollution following its production. For instance, air
pollution scrubbers and municipal wastewater treatment facilities reduce
air and water pollution, but only by creating a sludge that, when dis-
-posed, will likely impose risks on a segment of the population different

than the segment which would have been exposed to the initial pollution

in the air or water.2¢' Additionally, the incineration of hazardous wastes
stored in drums and tanks converts a land disposal problem into an air
pollutioti issue (leaving, ‘of course, a shudge residue that presents a differ-

ent land disposal problem), and thereby may change the identity of those...
in the general population exposed to the resulting pollution.2” Just trans-

porting solid and hazardous wastes from one geographic area to .another

for treatment or storage results in 4 major redistribution of the risks asso- -
ciated with environmental protéction. Indeed, such transportation, and
the resulting shift of environmental risks, has been the recent subject of -
massive litigation, as various jurisdictions have sought to-export ‘their.

wastes or prevent the importation of waste from'elsewhere.2s.

Nor does the purported prevention ‘of pollution, as opposed to its’
treatment, necessarily eliminate the distribiitional issue. *“Pollution pre- -
vention” frequently depends upon production processes that reduice one -
kind of pollution by increasing another.2® For example, water pollution -

25 *In 1987, EPA, the states; and local governments spent abiout $40'bi
protection. If recent trerids continug, they will need to spend approxiniately S61 bil
the year 2000." U.S. EPA, A PRELIMINARY ANALYSIS OF THE PUBLIC COSTS OF I
TAL PROTECTION: 1981-2000 2t §i (1991). The Federal. Internal Revenue Code includes.thrée “envi-

ronmental taxes,” including a tax. on petroleum, a 1a% on, certain-chemicals, and 2 tax on certain

imported substances. See 26 US.CI§§ 4611-4612, 4661-4662, 4671-4672 (1988 & S

Revenies'from these taxes are sed, inter alia, to fund the Hazardous, Substances Ti ;‘-F’ﬁ'r_;& 10~ -
Act of 1980,
42 US.C. § 9611 (1988 & Supp: 11 1990). See generally Richard.A. Westin, Tux Considerstions, in 1. -

vided for by the Comprehensive Efivironmental Response, Compensaiion; and Liabikit

ENVIRONMENTAL LAW PRACTICE GUIDE, ch. 9 (Michael Gerrard ed., 1992). _
26.CONSERVATION FOUNDATION; CONTROLLING CROSS-MEDIA POLLUTANTS 8.9 (1984).~

27 1t alio creates a new.Jaind - disposal problem. For instance, a municipal resourte recovery ,
facility in Chicago, INinois, that incinerates 356,000 tons of municipai solid ‘waste each year pro-
duces 110,000 to 140,000 tons of ask shch'of which is hiazardous, that miust be disposed. See

Environmental Defense Fund, lnc. v. City of Chicago, 948 F.24'345, 345-46 (7th Cir. 1991).

28 See, eg., Fort Gratiot Sanitary Landfill, Iné. v. Michigan Dep't of Natural Resources, 1128, '
Ct 2019 (1992); Chetmical Waste Mgmt., Ine. v. Hunt, 112 5. CL 2005 (i992); National. Solid *
Wastes Mgmt. Ass'n v. Alabama Dep't of Enve'l Mgrnt., 910 F.2d 713.(1 1th Cir. 1990), modified,

reh’g denied, 924 F.2d 1001 (11th Cir. 1991), and cert. denied, 111 S. CL. 2800 (1991); Government

Suppliers Consol. Serv. v. Bayh, 975 F.2d 1267 (7ih Cir. 1992); see alio Senators See “Civil War' Over

Waste Imports: Costs Says He Will Offer Impors Ban Again, [Ciirrent Developmients] Envr. Rep.
(BNA}) 485 (1991). = s

29 As its name suggests, “polhution prevention™ contemplates techniques for reducing the
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may increase as air poIIutlon is decrcased’ ora decrease in the mining of
one kind of natural resource may be limited or completely offset by the

increase in mining of another. Such shifts in the type of polluuon or
activity allowed will almost mvanably shift those risks arising with the
“new"’ pollutlon or activity to different persons. Hence pollution may

_decreasé for socxety as.a whole, yet simuitaneously 1 mcrease for certain

subpopulations.

Racial mmonti&c could therefore bc cﬁsproporuonately dzsadvan- :

' taged by envu'onmental laws.in. a number of ways. For example, with. .

regard to the benefits of environmental protection,. the natural environ-~ ,-i '

_ments: that are selcctcd for. protectxon may be less access:blc, or.otherwise
less 1mportant, 10 minorities, - This may be. the result “of .priorities: ex+:

»

presslv estabhshed by statute, or by agency regula' ;ns or: enforccment

Inequmes in thc ulumatc d:stn’buuon of enwronmental pretecnon
benefits may also result, paradoxically, from environmental improvement - -
jtself. ;A cleaner physical environment may: increase: property::valu&s to-
an extent that members of a racial minority: with fewer economic
' resources tan 0o, longe -aﬁ'ozd;to Iive in that commumty 30 Indeed the

- ° morc :ﬂ’ccuvcl\ prcvcnt cnv:ronmcmal probll:'ns)

30 A Mvrucx EREEMAN ET AL, ‘THE ECONOMICS OF E-:vmoxxm\"m:_ Poucv 143 ( 197.:); see
alo A. Dan 'I‘arlock We.s:em Wa:er Law, Globai Wammg. and Growth Limitations, 24 Lov. L.A.
-L. REv. 979, 1001 & a. 152 {19%hH (dxscussmg segressive nature of growth llmﬂahons)

31 See mfrc note 82 and accompanying text. o

32 Sandra Postel, The Greening of America’s Taxes, N.Y. TiMEs, May 19, 199—1. at Cl.l- S

33 Of course. this would depend on the 1vpes of jobs created. To the extent that the environmen-
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- ties may receive an unfair share of the environmental risks that are redis-
tributed by environmental protection. Elimination of the risks in one

location-mayresultimthe CIeation Or increase of risks in another location
where the exposure 10 minorities is greater. '

B.  Evidence of Environmental Inequity
To date, there has been relatively little systematic empirical investi-

gation concerning the extent of inequity in the distribution of the benefits
and burdens of environmenta]’ protection. The evidence that is available,
however, “lend[s} support to the view that, on balance, programs for en-
vironmental improvement promote the interests of higher-income groups -
more than those of the poor; they may well increase ‘the degree of ine-

quality in'the distribution of real income,”>* § S
There are especially few studies, apart from anecdotal accounts, re--
garding the specific issue that racial minorities are distinctly disadvan-
taged by environmental protection laws. Those few studies, however,
lend substantial crédence to the claim that such disadvantages do exist,
and-suggest some reasons for their occurrence. As summarized in a're-

cent congressional report, “lelarlier studies conducted ‘by government - -

agencies and non-profit environmental organizations have concluded that -

disproportionate effects stem from many factors, including racism, inade-

quate health care, low-quality housing, high-hazard workplace envirgn-
ments, limited access to environmental information, and simple lack.of

sufficient political power.”3s ‘Without a doubt; the available ‘evidence is .-

‘not immune from challenge. But for present purposes, it seems' enough "

to suggest the strong possibility that virtually all of the theoretical distri-

butional inequities outlined earlier in this Article are in fact ocourring. - -

1" Benefits Of Environmental Protection,—The reduétion of pollu- -

tion mandated by environmental protection laws is likely to have the .
- Breatest potential for a redistribution that is favorable to-minori_'ty‘_cdm{
munities. - After all, for the same reasons that minorities may dispropor-
~ tionately be the recipients of redistributed environmental risks, they also
were more likely subject to greater pollution in the first instance. There .
is substantial support for the thesis that minbrities. have historically been -
“more likely to live in closer proximity to polluting industries than nonmi-
norities.*¢ There is likewise substantial evidence that minorities occupy

tal protection services required were both more labor-intensive and less dependent on skifled Jabor, _
Job opportunities might be avaitable, albeit less desirable. A stated purpose of New York City's
recycling law, for instance, is to incréase employment opportunities. *“for unskilled workers and
handicapped persons.” New York Crry CHARTER & ADMIN. COBE. L. 16, ch. 3, n." (Supp.
1990, - . } '

34 WILLIAM J. BAUMOL & WaLLacE E. OATES, THE THEORY OF ENVIRONMENTAL PoLicy
253 (2d ed. 1988). ) ‘

35 HR. Rer. No. 428, 101st Cong., 2d Sess. 41:42 (1990).

36 For instance, a 1972 study concluded that in St. Louis, Kansas City, and Washington, D.C.,
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significantly more environmentally hazardous jobs and, as a result, suffer

2 disproportionately higher fiamber of environmentally-related imjuries.”’

. thers was a significant difference between whites and blacks in exposure levels to suspended particu-
fates and sulfur oxide. See A. Myrick Freeman 111, Distribution af Ervironmental Quaitty, in ENvl-
RONMENTAL QUALITY ANALYSIS: THEORY AND METHOD IN THE SOCIAL SCIENCES 243, 264
{Allen V. Kneese & Blair T. Bower eds,, 1972) (“ln cach &ty the average black family has 3 higher
exposure to both sir poltutants than does the average faxmly (black or white) with an in¢ome under ..
§3,000.™; MecCaull, sipra note 15, at 26 (A 1975 report’ “shows’ that chances of being exposed w0 ]
poor-qua]:ry airin urban areas are greatest for persons in poventy, in ocCupations Helow the. mianage-
ment or professional Jevel, in lowsrent districts,“and in the black population.™) The phcnomenon
: -appears likely to bé the same today. See Frances F. Marcus. As Jobs Come Calling,. the Noh-Wary -
' Unite, N.Y- TIMES, Apr. 9, 199 at Al6 (dcscn"bmg proposal io build 5700: mxlhon plam for-
proccssmg wood pulp and manufactiring rayon in mostly black community in I.ouxsmm, minority - .
community opposed; governor, local white business interests in favor because of Jobs md ¢conomic
- activity that it will bring to eommiunity); Paul Ruffins, Biacks Suffer Heilth Hazdrds “Yer Remain
. Inactive on Enwronmenr. L.A. TiMEs, Aug. 37, 198% § 5.8t 3 ("71% of blacks and 50% of Lati-- Sl
nos—as- oppesed to only 4% of wh:t:s——res:de in cities and bredthe the most polluted air, Oﬁtn B
“they live if d hidusing with the hrghest concentrations.of lead'in the; paml and plumbm = Betwecn I
1576 and- 980; miore thati 0% of all black infants under the age of 3 who Were teste had blood
lead fevels hlgher than the Center for Diseass Control's prOPOScd standards Mmon aré also
- hkel) 10 be exposed to'toxins by working i in thié inost hazardous jobs in the most “unheilth mdus-
. : ee-g_enemiiy Paul Mohal & Bunyon Bn‘ant. Environmental Racist: Revxewmg the Evi- 7000
‘ AL HAZARDS:. ATIME FOR Dscomsx-: Bei

" at 1 (muchio ;ndustn found near mmcmy and lowcr- _ _

; , Supra note- 15, at B; Paul Moh &. Bunyon Bryant. Envu'onmcntal Incqmues and:the
Inner City (paper delivered at the Sixth Annual Technological Litefacy Conference of the National

" Assotiation for Science, Technqlczy & Soc:ct}. Washmgton. D C ('Fcb. 199{)) (cop} on. file vnth

. suthor).” - e i :

Health Status:of Black Americans, in THE: PROCEEDINGS. OF THE MICHIGAN: Coxrsna\cs o\

" Mohai eds 990) [h:rcmaﬁcr MICHIGAN Coursxsxcs PRro EEDI\GS] The. M:ch:gan Comcrcnc- :
_ Proceedings have recently been republi hed in RACE AND THE INCIDENCE OF ENVIRO

- tions forwhy there is 1 ‘disproportionately high fisk of injury; disease, and death among black 'w .
ers:  (1)-socially induced: disease (resulting: from- “social, father ‘thin ‘physical. gcneuc or’
- environmental causes™), id. at 131; {2) physically induced: dxsease( “those: that oceur because ‘of - ¢

i

atory “attitudes and pracuccs are at the oot of the dxsproporuonar: impacis. . .
With rcgard to soc:all\ induced causes, fessor anhr. discusses thc prcvalcncc of. hypcncn-‘ ‘
'sion among minority workers and argues’ | lhal “the social practice of discriminatoery job. placcmem E
has resulted in the assignment of Blacks to ‘extremely hazardous jobs that are also stress.inducing.”
Id. at 132-33. With regard to physically induced causes. Professor Wright contends that they are e
“pfien subu:rfug:s by management 1o shift the “blame™ 1o the victim when, in fact, - *[m}yths or racist -
" stercotypes are often vsed o camouflage discriminatory job placement practices rcsultmg in the
‘purposeful exposure of black workers to hazardous work conditions.™ Jd. at 134,

© Reparding cnuronmcntal]v induced factors, Professor Wtight acknowledges the softness of

791

37 ‘See Béverly. chdnx anht “The. Eﬁecr: &f Oceuparional Injury. !l!uess. -and Da-ease on. :he

RACE AND THE Ivcmsxcs OF- E.wmonms.\“r,u. Hanxns 128, 1284 (Bunvon Bryanx & Paul v

HAZARDS, sépra note 36. Professor ‘Wrigh ribes three (necessarily overlapping) causal explana- e

intrinsic factors such as diets; smokmg or genetics™), i, at 133; and (3) cnwronmcmally mduccd S
-disease (“ocpir due 16 exposurcs in the enuronmcm") id. at 135 In d:scussmg cach; she comcnds._ e

PR

ST LY W

PR

o

o
o
R
i
-1
3
-~

e i e x4

“paite | Ay

TSTILIE Lt NI YS)

4

P

lntd




NORTHWESTERN UNIVERSITY LAW REVIEW

However, for these same reasons, any across-the-board reduction in pol-
lution (or increase in occupati inoriti

larger benefit commensurate with their historically Jarger burden.3

It is not at all certain, however, that this expected proportional re-
dressing of the past has in fact occurred. Without addressing the factor
of race, several empirical studies have suggested that the distribution of
benefits from a reduction in pollution is neutral or even regressive.3?
These benefits- include federal subsidies to -publicly-owned wastewater
treatment plants,*® and the advantages of better air pollution control,*!

some of the datz relating cause {exposure to pollitants) to effect {injury), id. at 135; bur she alti-

mately concludes that existing data is sufficient {0 “suggest that the excess risk of cancer thit exists _

for black workers as. compared 10 white workers may be due to greater exposure of black workers to
carcinogens in the workplace.” Jd, at 137. She cites several examples, including: (1) a tire manufac:
turing plant in which 27% of the black workers, but only thiree percent of the white workers, worked
in the-thost hiazardous jobs at the plant, id. at 135-36; and (2) ten-year study of the steel industry
showing that 89% of the nonwhite cokeplant’ workers; but only 32% of white workers, were em-~
ployed in the bazardous eoke oven jobs and, possibly as-a result;.that the nonwhite workers “exper-

ienced double the expected death rate from malignant neoplesms.” Jd, at 136, Reportedly, one

historical redson for the disproportionate number of Blacks working in the coké ovens was the myth
that black workers “absorb heat better.” Id. at 133 (quoting Morris E. Davis, Occupational Hazards
and Black Workers, URB. HEALTH, Aug. 1977, a1 16, 17). For a comparison of the occtipations with
the highest percentage of nonwhite: workers and those with the highest incidence of occupational
illness and injury, ses JAMES C. ROBINSON, TOIL-AND.TOXICS: WORKPLACE STRUGGLES AND

POLITICAL STRATEGIES FOR OCCUPATIONAL HEALTH 96-98 (199 1) (rate of occupational injury for. .
California workers varies considerably with cthnicity); Morris E.' Davis & Andrew S. Rowland,
* Problems-Faced by Minotity Workers, in OCCUPATIONAL HEALTH: "REcOHGNIZING AND PREVENT-

ING WORK-RELATED DISEASE 417,.419-20 (Barry SI.evy& David H. Wegnian eds., 1983) {suatis-
tics showing the annual percentage of nonwhite workers suffering job-related infury and illness in' they
manufacturing industriss);, see also Peter T. Kilbom, For Hispanic Immigronts; a Higher Job-Injury

Risk, N.Y. TimEs;, Feb. 18, 1992, at Al (hispanic factory. and industrial workers are injured more -

often thari nonhispanic and black workers), o
38 See E. Donald Elliott, A Cabin on the Mountain: - Reflections o the Distributional Conse-

quences of Environmerital Protection' Programs, 1 KaN. I.L. & Pus. Por'y 5, 7 (1991) (“In my
 judgment, mitiarities and the poor probably benefit disproporiionately from environmental protec- .
Hon méasdres”); 'Willism K. Reilly, Ervironmental Equity: 'EPA s Position, 13 EPA'3 18, 22 -

(March/April 1992) (“It is undeniable that minorities usually benefit froin-—are, indeed, th'e chief
beneficiaries of—more general edoits to protect the environment.”). " e

39 The possible structural reasons for this phenomenon dre oitlined later if this Article at infra

Pp. 806-25.

49 Robert A. Collins, The Distributive Effects of Public Law 92-500, 4 3. ExvrL. EcoN. & .

MGMT. 344, 353 (I977). Professor Collins further found that the lowest-income classes received

some nct beneit from the federal subsidy, while the middic income classes were net losess. Jd-at

352-53.

CONFERENCE PROCEEDINGS, supra note 37, at 92 (“all changes in exposure have been regressively

distributed since 1970 (the year in which the Clean Air Act was adopted)"); F. Reed Johnson,
Income Distributional Effects of dir Pollution Abatement: A Gereral Eguilibrium Approach, 8 AT-

LaNTic Econ. J. 10, 17 (1930) (While.environmental policy “costs are approximately proportional
to income,” data froi previous stzdies “tend(s] to confirm the supposition that environmental policy

incidence is regressive, with only the top two income classes obtaining positive net benefits.™) (sum-
marizing results of & Swedish study on the income distributional effeets of air pollution control).

98

4% See’ Michael Gelobter, Toward A Model of “Enﬁimaméix,ld{,_:Ijbcrfniin&rion "; in -MIC_H!GAN .
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mr]udmg those associated with programs directed at improving urban air

‘A&Msm

quality. 2. A similar conclusion has been drawn regardmg the impact of
federal occupational health and safety laws, 3

2 T?ze Bura’ens of Envaronmental Protection.—The burdens assoCi-
ated with environmental protection generally take two forms. First,
there. are. the. economic costs of pollution control. These are typically .-
imposed- on-either the-government-or industry in the first instance, but
aré’ ultimately redistributed through taxes and higher prices for con-
sumer. goods. They may also be indirectly redlstnbutcd through salary
cuts and layoffs. . Second, as previously described; there are the burdens . -
of env rifonmental risks that are necessarily redistributed by environmen-: - -
rotection laws. Although these laws strive for a pet reduction of
me ‘discrete populations may suffer a net increase in the process. | -
e “burden”dimension to- envnonmental protection has. received: -
srmxﬁeantly more aftention. than the “benefii” side. .Additionally,-until -

quite recently most studies addressing the distribution of environmental -

protéctio burdens have focused on ‘the economic costs. associated with™
‘such protection Ls:ss attention has~bcen pald to the dlstnbunon of envi

: tnbu nai mcquit_u; c:iust' msof 'r_f_as thc dlstnbunon of burdcns‘ :
‘ tent tha these stuches ,_havr: sPecﬂic Y

of into e are ar.r quai:ty bcneﬁl.s pro-poor. ). - o

3 endnx anht, T?:e E_ﬁ’ecu af Occupanonal In_,rury !llness. r.md .Dumse on rhe SRS

128

othcr mmom)' workcrs fxavc not beneﬁned frorn these amprov:mems to the

d:grce lhal wh}tc ‘workers have.") ) .
= "O:m_r.‘ :upra note 34, al "35—56 Rogcr H Bc:,dck et aL, T ne Econom:c anc_. .

. .Emp!aymeut Eﬁi’crs of Iivestment and Poﬂunan Abaremenr and Control Te ecnno[ag, 13 AMBIO 275
19895 Taylor H Bingham et al,, Distribution af the Generation of Air Pollution, 14 3. Exvrt. ECOIn -
;.(1937} qu-nr F Camp‘Bcll. On ffze Income D:smbm:onal Eﬁbcrx‘of Env:ranmenmf

. Numy'S Dorfman & Arthur Snow, “Who wilt Pay For Poliunan Contral’-a-?'he Distr wion .Ey o
- Income’of the Burden of £ the Nanonal Enwronmenm! szecuon Program ‘197280, 28 NATL TAx,.L .
101, 101G EL 1975) Frccman, Supra note 36; chnard P. Gianessi & Henry M. Peskin, The D b~
tion of the ‘Casts of Federal Water Pollution Canrmi Policy, 56 Lasp Econ 85-102 {Feb.. 1980)."'
David E. Hansen &S, L. Schwanz, Incorie Dmnbunon Effecis of the Calf ifornia’ Land- Conservaﬂon-
Act. 59 AM. J.’Acric. Econ. 294, 294-301 (1977) Harrison & Rubinfeid, supra note 42, at .:13~32
Johnson, supra-note 41, at 10-21; ‘Adam Rose et al,, Assessing: Who Gains and Who Loses from -
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- analyses generally suggest that pollution controls are regressive—Asone ————————
i commentator put it fairly early on, “[ulnfortunately, the further one .
. moves towards ‘putting a price on pollution’ the more regressive the bur- a
den generally becomes . . . . [Wlhen it comes to cleaning up the environ- '

ment, policy makers will be confronted with the classical dilemma
between distributional fairness and allocative efficiency.”+s
Economists offer several explanations for this distributional phe-

nomenon. Some speculate that many of the environmental amenities -.
guaranteed by protective legislation are available, as 2 practical matter,
only to those with the wealth and time for their enjoyment.  Further-
more, even when the improved environment is itself a- low-inceme resi- . ]
~dential area, the resulting economic value is not necessarily captured by . P
those living in the area but is more likely to be gained by absentee prop-
erty.owners who can subsequently charge their tenants “higher rent for _
living in a cleafier neighborhood. At the same time, higher product S
prices and displaced job opportunities resulting from pollution’ cdntrol © ot
seem to have disproportionately adverse effects.on persons with fewer .
economic resources.*s - For example, much environmiental land use regu-: ..

lation reduces.the amount of land available for housing. Thi§ reduction

increases the pricé of both land and, therefore, housing, thus effectively-

reducing -the -amount of affordable housing ‘available to low-income

persons.*? N ST

-Few of these studies confront the race issue.directly. - One study that
did concluded that distributional inequities éxisted ‘along racial lines in
‘the distribution. of the costs associated with water:pollution control. The

0t emmiermmr

. At s

e,

;v

vt buadans e

'
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o allige —ray

. Natural Resorce Policy:  Distributional” Information and’the-Public Participation Process, 15 Re- -
. SOUREES Pou'v 282 (1989). Lot : oo R R
- . *>-Dorfman & Snow, supra note 44, at 15, Those who question the extent to which. existing -
: : cnﬁmnmmm'hm,-mmote.;ﬁqu. however, would likely contend that those laws are; for that -
same reason, wrong-hieaded in both respects; that is. they promote neithier cficiency nor distribu-

. o tional fairness. The Office of Management end-Budget and some federal judges, for-instance, have .
‘ -recently suggested that environmental laws actuaily underminé public hcahhrc‘once;ns”bef:a‘l-i’ié lhey
- . - make people poorer, and “richer is safer.” In other words, an individual with more economic re-

sources (Ee’ wealth) is. likely to-be more healthy than an individual with féwer such ‘resources. -
Hefice, because environmental laws decrease economic wealth (orso proponents of this theory as-
sume), they simultaneously decrease public health, See, e.g., International Union v. OSHA, 938
F.2d 1310, 1326 (D.C. Cir. 1991) (Williams, 1., -concurring)- (“higher income can secure better
health, and there is no basis for a casnal assumption that more stringent regulation will always save
lives"); Frank Swoboda, OMB's Logic: Less Protection Saves Livess Letter Blocking Health Stin-
dards for.6 Million Workers Shocks Officials ar Labor Dept., WasH. Post, Mar. 17, 1992, at A15;see -
alse Frank Swoboda, OMB 1o Review Standards of Health Covering 6 Million, WasH. PosT, Mar. 26,
1992, at A19-{"OMSB said it has not abandoned the idea that federal agencies should be required to
determine whether protective health standards harm more workers than they help ™). '
46 See.-e.g., Freeman, supra note 36, at 273-74. To the extent that the cost of environmental
" protection is imposed uniformly, moreover, its net impact is likely to be regressive. See Elliott, supra
note 38, at §. . g
47 Daniel R. Mandelker, The Conflict Between Environmental Land Use Regulasion and Housing
Affordability, 15 ZoNING & PLAN, L. Re. 1 (1992). ' ' '
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burdcn wthc nonwhltes general]y have a shghtly grcater prOpomonal
burden” in the distfibution of such costs:*®

(b) Envz'rorrmenta! risks.-=Stadies addressing the redistribu-
tion of environmental risks are far fewer in number than those concerned
with ecoriomic costs, but race has more frequently been a focus of inquiry
in the former Two studies are no doubt the most widely acknowledged -
_ because they advance the thesis that race matters in the distribution of
environmental risks and that racial mmoanes receive a aaspropomonate
amount: of those risks.

. The:first study, entitled Siting af Hazardow Waste Landfills and
their Correlation with Racial and Economic Status. of .S‘urroundmg Com—'
munities, .was prepared by the General :Accounting Office (GAO) in-
1983. . Conducted in response 10 2 request.by: Waltér E. Fauntroy, a con- .
gressional represeritative from the District: of Columbia,*? the GAO sur- .
- veyed: Iocanons of hazardous waste Iandfills in thé southeastern United::
pemﬁcally, GAO examined. offsite hazardous waste landfills. .
‘conitiguousto an mdustnal facﬂmy) Iocated ' e:ght south-
: : The GAQ found that “[b}lacks:make up the ‘majority of ..
ihe popiilation in thrée of the four commupities where the landfills are - _‘ :
~ Iocated.”*' The GAQ also found that “[a]t least 26 percent of the popu™
lation: in 2ll four communities have incom: below the poverty level and
most of thls population. is. ‘Black.”*? -
" Fhie second study,. undertaken by the -mted Church of Chrlst Com-
_ _mxssxon for Racial Justice (UCC) and rep ried in 1987, was far more
- sweeping ‘in ifs scope.® It purported. o examine. ‘the location of con-....

e purpose of: dcterm:mng whether: they were- disproportionately 10-‘ _
cated ik i‘amal min nty nexghborhood“s.-"‘ “The- report concluded that

48 Gtansn & P:skm, .mpm note 44, at- 97 i IR .
249 Rqaresemauvc Fauntroy: madc his mqu:st in the aﬂermath of hxs anﬁt ata dcmonstranon
protesting the siting- of & ‘hazardous waste facility.ina mostly black cemmunuy in \Vérrcn Countv -
‘North Carolma. See Godsil, supra note 14, 2t 394 &n. 3. e
30 (1S, (GEN. ACCOUNTING OFFICE, SITING. oF HAZ.-\PDOUS Wm,,, ANDEILLS AND -nmm :
. _.EQRRELATION WITH, R.ACIAL AND- Ecor-lomc STATUS OF SURnouunmc COMMUMTIES (1983)
51 id.ar2, - L i :
ST . .. . K
©S3 U man CHUP.CH OF CHRlST COMMISSION FOR !lacw. va‘rlcz, 'ro)uc W.\srss AKD R.-\CE
1 THE UNITED STATES {1987 [hex‘cmaflcr UCC STuDY): -
54 d.atix, Thereport defined “minority population™ as th: s‘ummatlon of the xoliov. ing popu- -
Tations: (1) Black population not of Spanish origin; (2) Asian: & Pacific Istander, American Indiar. -
and Eskime & Aleut popularions not of Spaaish origin: 3) Other-non-white - populations not of
Spanish Origin: and {4) Hispanic populauon Id. at 63. The report was based on miniority popula-
‘tion figures derived from the 1980 U.S. Census, id. a1 9, and on the 415 operating commercial haz- -
ardous waste facilities then -listed in EPA’s hzzardous waste management system. Jd. at 10. ‘The
study compared ‘five major variables, including ™ ‘minority percentage of the population,’, ‘meap-
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“[a]lthough socio-economic starus appeared to play an important role in

‘'

PP T N

1

]

4

the ocationof commrerciat tazardos waste facilities, race still proved to
be more significant.”ss According to the report’s authors, “[t}his re-
mained true after the study controlled for urbanization and regional
differences.”ss . : '
The UCC study found, in particular, that “fijn communities with
iwo or more operating hazarddus waste facilities or one of the five largest
landfills, the mean minority percentage of the population was more than
three times that of communities without facilities (38 percent versus 12
percent).”s? Furthermore, “{ijn communities with one operating ¢om-
mercial hazardous waste facility, the mean minority percentage of the

populat_ion_'w_as-appro@a’tely‘twice that of communities without facili- - -
ties (24 percent versus 12 percent).”s® The study also found that “[tjhree -
out of every five Black and.Hispanic Americans lived in commuities

with uncontrolled toxic waste sites.”s?

The GAO and UCC studies have been widely publicized, particu-

larly within minority communities, and have generated considerable con- -

bousehold income’, ‘mean value of owner-occupicd homes', "pumber of incoritrolled 16¥xic wastc

sites per 1,000 persons' and ‘pounds. of hazardous waste generdted per person.’ ™ Jd.
55 Id. at xiii. - . .o

36 Id. According to the report, however, its staistical findings reflect 3 90% confidence level, id, -

at I1, which is not particularly high.: Apparently, the-stadistical methodology urilized in the uce

study is also not uncontroversial. The study utilizes a “discriminate” rathes than “regression” anal:
¥sis technique, which is the more widely accepted basis for differentiatitig betwieer the effect of mult-

Ple dependent variables. The UCC study also eQuhgg-the siting.-of toxic sites with 'expc’r‘s'mo-thi_c'

releases, ar}c_lrrdis--on_pmmt_dpmamphic- datarather than the demographic data pertaining « the

of the UCC study’s conclusions.- Specifically, Professor-James Hamilton considers the if

commuity’s- ability to engage in collective action on-2-hazardous waste facility’s willingness e~

pand its waste processing capacity. James T. Hamikton, Politics-and Soéial Cost: ‘Haardous Waste
Facilities.in 2 Truly Coasian World (June 1951} (unpublished working pager, on file with the North-
western Um‘ivej.f;l'rxLa_m Review). Hamilton employs logistic regression analysis to conclude that colv

Iective action potential (messured by voter turnout in the 1980 prﬁidenﬁ_aldpctjpﬁ) isa sumstlcally o
significant factor (at 2 999 confidence level), id. ax 22, and also concludes that “controlling for other

factors race is not a statistically significant factor in the expansion selecticn process[]” Id. a(24

Hamilton also concludes that “[nJone of the variables related 10 compensation demands such

income or education are statistically significant.™ /d. at 22." Apart from the difference i statistical

confidence levels and méthgdologis_utilizgc; by the two studies, 3 major difference between thiem is

that the UCC study focuses on where sites are now located, UCC STUDY, supra note 53, at 10, which
allows for d_cmographic changes after the siting decision is made, while the. Hamilton paper looks to

the factors existing at the time that a facility manager makes a panticular expansion deciston. “Hamil-

ton, supra at 3. While the former inquiry is more descriptive of the problems actudlly faced by
rtinorities, the larter is more relevant to constitutional analysis that is concerned with a deci-

sionmaker’s subjective motivation. See infra notes 171-205 and accompanying text.
37 UCC STUDY, supra note 53, at 13. : T
58 14

39 Id. at xiv. According to the report, blacks are significantly overrepresented in the populations

of metropolitan areas with the largest number of uncontrotied hazardous waste sites. These include
Memphis (173), St. Louis {160), Houston (152), Cleveland (106), Chicago (103), and Adanta (94).
1. _ _ _ _ : AR ] _
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troversy® and academic inquiry.! The most prominert response was a

- and| Mmomy Commumnes: _The Case. of Alsen.- Louvisiana, in M:cmc;.\\ CONFERENCE ‘PRGCEED—' B

a4

conference held at the University of Michigan in January 1990 in which
academics and government officials from across the country presented

and discuissed papers concerning envirenmental justice issues from a va-
tiety of perspectives.$? The Michigan Cenference participants thereafter -

met with EPA. Administrator William K. Reilly who, at their wrging,
created an “Enmronmcnt and Equity”: working group it the agency.

‘This workmg group was cha:gcd thh audltmg the agency s’ pohc:cs from

g

. 80 See_ M:chael Satchcll A W?u_ﬁ'af Diseriminarion?, U.S. NEws &. Wonm Rzr May a, 1992

&1 Thcmost =
gist,. Profs‘i?ir Rol

writer and advocatc on the subjcct of * chu'onmem.al injustice”:is a socmlo—

ism-and the Politics of Eqm?y suprg noté 15; Bullard & Wright, The Polmcs of Pol’luuon.‘
35; Bullard, Solid W
subject, which bnngs
BULLARD, DUMPING

DleE. Stpra noté 15, Withir that volurae, Bullard éxplainis thiat the larg:st

commercial hazardous waste landfill is located in Emelle, Alabama, where blacks rejresent 78. 9% of

the populauon. a.nd that the fourth-Jargest landiil} is located in Scotlﬁmdvxllc. Louisiana, wheré 9"

"~ of the population is. black: Ja: at-41, Accardmg to Bullard; thesé two- ‘sites alonté have more than'
ens-third of the estimared ficensed- hazardous waste landiil)- -capagity in tfe United States, dd; Buls -
lard alsoncscn'bes how waste. facilltm tend:10 be in biack nmghborhoods 4. at 43 Anothcr 5wd' L

5 T owam a ‘Model of “Enwmnmenml .Ducnmmanan (6) Minority Anglers aid" Toxic Fisk Con—" '
- sumption: Ewdence fram a Siare-Wide Survey of Michigar; (7) Inwmnon to Poisons* Detroit Minori-
dies ond. Toxic Fish Conmmpuon from. the Detroit River; (8) The Eﬁ'eczs of Occupational’ In;urv .

ke Heairlx .S'm:u: af. Black Amencanr {9) Hazardou: H'as!e Inmnem '_

-the siting of -ha.zardous c:mcmcranon facilities in and around Baton Rouge. Lumswna found E
that "mmonty communmcs have an average of one site per-every 7,309 us;dents W}me communi-

Hés have onl:c one site pcr every 31,100 residents.” Harvey L. White, Ha*ardaus Waste Incinerarion

INGS, Supra.note 37, at 142, 149, Furthermore, when volume is factorcd in, “Et]he whm-. eommuni-
ties Have less thin 9% of the hazardous waste . . . {¢]ven t"ﬂugh the' mirority. commanities ire

significantly smaller . ... Jd. at 150 (footnote ommed) The ¢ nivérsity of Michigan held a second .

symposium a year lat-r The published proceedings include a statistical analysis of the Detroit area.
which concluded that while both race and income were significant determinants in terms of location
of commercial hazardous wasts facilitics {the chances of Slacks living within a tnile of such 2 facility
were approxlmatcl") fcur~and -a-half times greater than whites),. the efféct of race was the “stronger”
dewrminant. See Paul Mohai & Bunyan ). Biyani, Race. Class, and Environmental Quality in the
Detroit Area, in ENVIRONMENTAL RACISM, supra note 9, 2t 42, 43.

803

Bullard, who has written numeérous articles over the last nine ycars dscn'bmg'e

: ¢ wiore likely (6 be exposed to toxic pollu..ants than are whites. See, e.g. .

Bullard, Ece!ogxcal Inegums and the New South, siipra note 15; Bullard & anht. Enwmnmerx:m- .

Supra Dote
. Siipra note 15 In 199€. Professor Bullard published a ook on the

thier in-Goe vo“lnmc much of his research and rcﬂccuon ‘on the i issue. See -
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NORTHWESTERN UNIVERSITY LAW REVIEW

an environmental equity perspective, including both income and race as
factors to be con31dered 63

“« . Sae ?t s

summer of 1992.%% The report surveyed and evaluated existing data re-
garding the extent to which minorities may bear disproportionately high
burdens from environmental pollution, and its analysis of the data was

noticeably more refined and demanding than that of earlier studies. Per-

haps for this very reason, however, the working group’s report ultimately

Tends. substantial credence to the conclusions of prior, lﬁs detached '.

studies.

The report dxstmgmshcd bctwecn “health effects™ and “exposure to
envxronmental pollutants,” and found (1) that existing data shows differ-

ences in “exposure to some environmental pollutants by. socioeconomic. -
factors and race,” and (2) “clear evidence that there are ‘differences by . -

race for disease and death rates.”s Nonetheless, EPA also- concluded

that a gap in the data exists concerning the relation between the two

findings. Specifically, the report noted that “{elxposure is not the same

as health effects,” and that “[t]here is a general lack of data on environ- -

mental health effects by race and income™ ‘and, more particularly, on the.

envu'onmental contnbuuon to thcse diseases.”6¢ " Accordmg to EPA :

63 Pursuant to the Emetgency Planmng #nd Commumtv Rxght o' Know "Act, 42 USC
§§ 11001-11050 (1986), there now exists a more useful source of data concerning toxic releades than

- existed st the time of the earlier investigatigns, including those conducted by GACQ and UCC, That .

law established the Toxic Release Inventory (TRI), in which companies must report the amounts of
toxics released from their facilities. Using that data, a recent graduate of Washingion University,

School of Law (St. Louis) examined the amount of toxic releases i in predominandy:(75% or-greater)”

White and Black neighborhoods of St. Louis, Missouri. He found that-there were: approxlmately =
50% more toxic releases by weight in black ne;ghborhoods. ‘notwithstanding that their- respective. -

_populations were roughly equal to white communities. See Xevin L. Brown, Enwronm:nm] Dis-. - -

crimination—Myth or Reality? 17 (Mar. 25, 1991) (unpublished menuscript, on flc with the North-

western University Law Review),

64 See. ] ENVIRONMENTAL EQUITY Woaxcxour. OFFICE OF PoLLKCY. PLA.NNING AND EVALU B
ATION, U.S. EPA, ENVIRONMENTAL EQUITY: REDUCING RISK FOR ALL COMMUNITIES, WORK: . - -

GROU? REPORT TO THE ADMINISTRATOR {June 1992} [hereinafter EPA E.\'VIRONMENTAL Equity

REePORT). EPA's release of the draft teport-in -February 1992 caused a consrdcrab!e stit. The day .

that the report was released, Representative Henry Waxman (D. Cal) held 2 press confcrcnce in -

whiich he charged that the EPA report. was & “public relations ploy™ rather than a meaningful effort -

“to understand and respond to the very real health problems faced by people-of color.™ See Con- |

gressman Henry A. Waxman, Environmental Equity Report is Public-Relations Ploy, News Release.

(Feb. 24, 1992) (copy on file with the Northwestern University Law Review). Représentative Waxman -

released, along with his critical comments, copies of internal agency memoranda in which agency .

officials had similarly criticized the draft report for lack of candor regarding the “meagerness of
[EPA} efforts.” See Memorandum from.Ed Hanley, Deputy Assistant Administrator for Adminis-
tration, 10 Clarice Gaylord, Re: Environmente] Equity Report {(December 1991) {hcrclnaftcr Hanley
Memorandum] (copy on file with the Northwestern Universicy Law Review). Waxman also released a

copy of a dissenting opinion that certain EPA employees sought to have appcndcd to the draft -

report, but which agency officials ultimately declined to include.
65 EPA ENVIRONMENTAL EquiTy REPORT supm note 64, at 11, 13.
66 1, . . : :
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with the exception of lead, “for which the evidence of disproportionate”

impact by race is dramatic,s” “[fJor diseases that are known to be envi-

ronmentally induced, there 15 271acK of dara-disaggregated by race and
socioecoriomic variables.” 6

‘The EPA report concluded that mmontles have d1spr0port1onately '

greater “observed and potential exposure”- to environmental pollutants
and, $pecifically, noted four causes for this phenomenon.®® The first is a-
greater concentration of minorities in urban areas where emission densi-
ties tend 'to be greatest and, atcordingly, where air pollution is usually.
the most hazardous.”™ In fact, government scientists recently concluded
that blacks and Hispanics reside. in lugher percentages than whites in

geographic areas that are currently not in compliance with federal Clean - .
Air Act requirements for part:culate matter, carbon monoxide, ozoné,:
sulfur dioxide, and-lead.”t - These scientists also concluded that mcoime. -
alone did not explain the percentage discrepancy: “{A]:comparison be--

tween- poor, African American, and’ Hxspamc percentages. shows: that

-these minority groups: -aré moré concentrated in:[substandard air Quality - - '

regiorns] than the poor pOpulatlon in general.”72 ‘Additionally, in: another:
Study’ described by EPA in its ‘environmental equlty Teport, epxdemmlo- :
gists- found that niiriery percent of steelworkers most heavily exposed to’

.certain orgamc poliutants were nonwhite and that these persons suffered .

from resplratory cancer at a rate e1ght times.more than. would norm
be expected.” T \ PR
Identlﬁed by EPA ‘as th

C 67 See mfm notés 114-16 anid- aecompanymg text:

- 68 EPA ENVIRONMENTAL EQuiTY- REPORT. supid note 63, at ll The EPA repor: dascnbes an -
© existing debate among cominenetors regardmg ‘the extent to which “differencésin cancer ratesibe-
tween' African: Americans and Whites can be-explained by the effects of poverty.” 7d: ax 13. Some e
commentators contend that virtually all 6f: the differences can be explained by paverty, rather “than

race (10 the extent, of course, that the two factors can themselves be disaggregated). while: cihers.
posit that “there is still a'substantial amount of variation‘that sééms to-be explained only-by race or:
efinicity- " Td. (citing Claudia- K. ‘Baquet et-al., Socioeconomic. Factors and Cancer Incidence Among:

Blacks and Whites, 3 T. NAT'L: CANCER INST. '551-57 (1991); Ann Gibbons, Doés-War on Cancet .
Egual War on Poverty?; 253 SCIENGE 260 (1991); Vincenite Navaro, Race of Class’ Versu: Raceand - .

- Glass: Morrality Differentials in- the Enired Staves, 336 THE LA.\CE.T 1238-40 (1990))

69 The report suresses/that the mcasuremcms of &fivironmental Lomammams roprésent the Upo-re
unnai" for exposureé:and. not’ "aciual™ ‘exposure, "Evén though the -porentiai-for exnosurc may ‘be -

the same, tiot al! porentially eiposed persons willexperienice thc same ac:ual expcsure EPA E\'w-'-
RONMENTAL EQUITY REPORT, supra note 64, at 17. . A .
70°1d. 4 15-14. : :

N Td.at 14 (cmng D:R.Weimnene & L.A. Nigves, \dmonus and Air Polkition: A Prchmmarvg-lz i
Geo-Demographic Analysis, Papcr pres":_ ted at 1hc Sac:oeconcrmc Rescar"h Analysis Confcr:ncc II-' -

(June 27-28, 1991)).

72 DR Wernene & L.A. Nlevcs, Brea.rhmg Poﬂured Airs Wmarmes Are Dupraparnanazely Ex-

posed, 18 EPA J. 16,47 (1352).

73 EPA EXVIRONMENTAL EQUITY REPORT, suprd mote 64 at 17 (cumz OFFICE OF HE«LTH L
AND ENVIRONMENTAL ASSESSMENT, U.S. EPA, CARCINGGEN ASSESSMENT OF COLE OVEN Emis-

stoxs (1984)).
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to environmental contaminants were (1) the physical proximity of minor-
ity pOpulanons to hazardous waste s:tes 4 (2) minority ccmsumpuon of

cides.” In each instance, minorities dmproporuonately cngaged in cer-
tain kinds of activities (residence, diet, and work, respectively) that
exposed them to greater environmental risks.

Finally, the EPA report raised the possibility that minorities may
suffer disproportionately from environmental pollution not just because
they are in fact exposed to it in greater amounts, but also because certain
members of this group are more likely to be vulnerable to its adverse

~effects. For most contaminants, certdin population subgroups are more
sensitive than is the general population. According to EPA, there is rea-
son to believe that *‘several population groups identified as being sensitive
to the health effects of air pollution seem to be disproportionately com-

posed of low-income or racial minority individuals compared to the gen-
eral p0pulat10n.”"7

I,II. THE STRU(:r._UBE OF ENVIRONMENTAL INEQUITY

A.  General Causes: Racism and the Relative Absence of Minority
Economic and Political Power .

The structural roots of environmental inequities are very likely the:

same as those that prod_l_.lce other forms of raci_ally disproportionate im-

74 EPA's discussion of the siting issue relies exclusively on the UCC and GAQ evidence regard-

ing e physical proximity of commercial haz.ardous waste treatment facilities or uncontrolied haz--

ardous waste sites to minority residential communities. EPA simply recounts those earfier studies.
Somewhat surprisingly, it makes no independent effort to evafuate the veracity of these study's con-
clusions. See EPA ENVIRONMENTAL EQUITY REPORT. supra note 64, at 14-15. There is a eryptic

statement, however, suggesting the possibility of some controversy in this area. After summarizing -

the prior studies, the report simply concludes *[i}t is clear that more study of this issue i required to
fully understand the associations of race, income, and facility location.” Id. at 15. Apart from the

possible negative implications of this statement, the report provides no hint as to any deficiencies in -

the prior studies.
75 See Patrick C. West et al., Minority Anglers and Toxic Fish Consumption: Evidence from a
State-Wide Survey of Michigan, in MiCHIGAN CONFERENCE PROCEEDINGS, supra note 37, at 108.

According 1o this paper, and other recent studies relied upon-by EPA, many potentially harmful ~~

environmental contaminants (e.g., PCBs, dioxins, furans) bicaccumulate to dangerous concentration

levels in fish, and those fish are not only eaten in disproportionate amounts by some racial minorities.

{including Native Americans and Blacks); but are also prepared for eating in 2 manner (Le., includ-
itig skin and less fat trimmed) in which more contaminants will be consumed, "EPA ENVIRONMEN-
TAL EQUITY REPORT, supra not¢ 64, at 15-16.

76 EPA’s report describes how “80-90% of the approximately two million hired farmworkers

. are racial minorities,” and how studies have shown that workpiace exposure to chemicals in -

Bgncull‘.urc is onc of the areas of greatest human health risks. EPA ENVIRONMENTAL EQUITY RE-
PORT, supra note 64, at 16. .

77 [d, at 22 (“asthmatics, persons with certain cardiovascular diseases or anemia, and women at
risk of delivering low-birth-weight fetuses™.
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Unequal Justice? Lies, Damn Lies, and Statistics Revisited

=v Mecry Srveni

it has been more than 3 vear since

:; e Nauonal Law Joumnal (\"U) rring-
=4 its eround-breaking, award-win-
ning article on environmental
wscizm. claiming that the LS,

v-.-n---g

Eavironmental Protection Arency
tzkes more-aggressive action, acts
more quickly, and demands stiffer
cenalties when the offending facility
i¢ locared in a whitge neighborhood
than when it is inan area where
minorities predominare. Since that
rime, Congress has held hearings on
the issue, EPA has established an
Crrice of Envirdnmental Equity, and
-Zozens of publications have jumped
on the “environtental justice” band:
wagon. But no one has seriously
questioried NLJ's premise,

The NLJ conducred a searistical
analysis of EPA enforcemeént data
rom 1985 101991 to reach its con-
clusion. Supported by poignant, first-

hand stories about minority residencs
of anvironmencally dainaged commu-

aities, the statistics appear com-
celling. When stripped of the
supporting narative, however, they
Jo not hold up. The NLJ did not
control for all the obvious variables

or disclose thie statistical underpini-

niings of its conelusions. To suggest
seriously, as the NLJ does, that “vio-

tators are driven to minority commu- |
nities because penalties there are low '

snough to be discounted as a cost of -
:h,ung business” requires an argument
with many fewer holes than the one

presented. A few of the more glaring - |

'*roblems are’ lterm.ed below

Undeflned Terms

Kzy terms are undefined or badly
Jefined. For example, at no point in

its twelve-page supplement does the
’\;L} say exactly what it means by

*rainority™-and *white” comrmunicies. |
The greatest differerices cited by NLJ,

serween those communities wich che
argest white populatlons and the
argest minority populations, involve,
‘or the whitecommunities, popula-
ions that are at least 98% whire, and
‘or minority communities, popula-
ions that are at least 79% white. No,
hat’s not atypo. The most heavily
‘minority” community the NLJ could
mc[ was nearly 80% white!! Because

" defined by ¢

LS HATION (1Y JUVENAL MARTINEZ -

che population of the country is more
than 85% whire, NLJ suggests that a
ir rhat is onlv l9 % whxte is

““munities, in s or exther popu[a«

tion or area ; E CO[I'IIIIUIHHE) dare
ip code). There is no

breakdown of the studied communi-

| ties by region of the countty, rural vs.
* ‘urban, or any other factors that

might promote greater understanding
of the numbers. Such little under-
standing as may be obtained by care-

ful analysis of the dara presented does

nort add to its credibilicy.

No Sample Sizes

. Sarnple sizes are not given. It is
axiomatic thart the results of a ran-
" dom sample of 1,000 are more reli-

able than the results of a random
sample of 10. NLJ did noc disclose
the size of its sample, leaving the
reader unable o evaluate indepen-
dently the results. For example, NLJ
states that the average penalty for

violating hazardous waste laws in

‘communities with the grearest whire
population is more than 5335000,
and the average penaity for violating
hazagdous waste laws in communities
with the “greatest minority popula--
tion" is 355,000, Assume, howeve
thar only three enforcement acnons
have been brought i in thie highest
percenrtage ‘white areas, and tha the
penalty in two of them was 533,0CC.
Assume also that the third facilicy. - -
was unquestionably the biggest mess--
anyone has ever seen, and the penal-
tv thus was a well-deserved 3900 0CC.
In this hvpotherical, the difference in_
penalties between heavily “white”
and heavily*minority” areas
(although, as noted above, even the
heavily minority areas are mostly
white) is accounted for by the penal-
ty assessed upon one facility. Without

- knowing how many facilities made
up the'NLJ's sample, we don’t know
whether to tust the arithmetic aver-
ages as meaningrul.
. NLJ does state that there were
only 63 courr cases (rotal} under haz-
ardous waste law in the vears it stud-
ied. Fdoubr, therefore, that a
selection of facilities from communi-
ties with the greatest whiteand

- greatest minority populations would
be statistically reliable. For cases
under the Clean Air Act, which
averaged 50 per vear, the dirfference

in penalties berween whire and

September/Octcber 1993 4 SONREEL NEWS




minority areas was-oniv $ percent,
which in itself might not be stacisg-
cally significant. That brings us to
the next icem of concem.

No Statistical Significance
Provided

when the statistical significance of a
study i not disclosed at all.

No Adjustment for Time

The dara are not adjusced for time.
Anvone who has defended environ-
mental enrorcement acrions over a

ferred under the law.” ar minority

sites. while the reverse is true jor 22
percent of white sites. “Permanent
treatment” has been the preferred
method only since enacement of the
Superfund Amendments and
Reauthorization Act in late 1986, so
steesthat-werecteaned up ot for

T

Ty

>

N dves norrepor the setisteal
significance of any element of its
study. Statistical significance reflects
the margin of error in the results, and
is stated in terms of the percentage of
the time the study’s resules would
have occurred by chance alone. -
Statistical significance of .05, for - -
example, is five times less reliable.

than :01, and means that the resiles -

would hdve occurred through chance

alone irt one case out of every tweny. .

My statistics professor taughe me 1o

Ferioc of years can testify that the
penalties for similar violations have
steadily increased. If enforcement
occurred first in minority communi-
ties, it would be reasonable to con-
clude that penalties could have been
lower for those facilities without _
reflecting racial bias. By not asking
the question, NLJ leaves it open.

= _Failure to control for timein. ..
- Superfund cases raises 4 similar ques- -
“tion: NLJ reports that EPA chogsés _
“conaifiment” seven percent more o

* environmental law. When the

- percent longer in some EPA regions

frequently than “permanent trear:

‘of statistical significance less an “permar 7
ment,” “the cleanup method pre- ~

reliable'than .01, and warier scill”

*to begin “comprehensive cleanup” ar

- ing that cleanup begins up to 36:per- -

‘A New Monograph from SONREEL

Federal Oil and Gas Lease Appeals
in the Department of the Interior
by James M. Day

This monograph gives practical guidance.
through the myriad of procedural, jutisdictional
and evidentiary issues involved in appealing fed-

B8 AR AL Lk

il BEAC, i

- emal oil and gas lease cases within the .- e

* Departmient of the Interior. It concentrates on
sdministative law unique o federal oil and gas
leasing, including the precedent and regulations
an appelianc faces at thé agency level before the
Bureau of Land Management (BLM), Minerals
Management Services (MMS), and thé final
appeal within the Deparement of the Interioe
Board of Land Appeals {IBLA). i

Vi

Writeest for both atrorneys with exbcrie:ice_. Bcforc the IBLA and those unfamiliar with
oil and gas lease appeals, this highly readable, well organized monograph will prove an
*+ invaiuable reference wol. fris Num_ber_ls‘inrthc SONREEL Monograph Series.

Plesse send me ___ copies of Federal Oil and Gas Lecsc Appeals (5330036) @
03 529.95 SONREEL members . L1339.95 regular price o

Q Bill me _ $ Tax (DCa%. 1L 375%. 1N 5%,
- . . » MD3%)
3 Check enclosed payable to the ABAS Handling (5254999 add 3495, 550 add
Charge to: I VISA 0O MasterCard §__ TOTAL
Accz. No, ‘ : -
Signature Expiration Date
Name —
Fim/Crg._
- Address__ -
L Cioy/Staé/Zip

Mail to: ABA Order Fulfillment 535, 9th floor, 750 N. Loke Shore Drive.
Chicago, IL 60611 ' '

Or Fax: (312) 988-3368 anytime. SIN993

cleanup. That mav not be a meaning-

understand it, remediation, must

| . (Remiedial Investigarion and
~ Feasibility Study) and the ROD,

. 1o be much larger than the entire
universe of Superfund sites to render
. unimportant the differences in speed

The above criticism is the result of a

 of the board of a polluting company

P SOMREEL NEWS 4 Santarmbar i/ mbote e Tmnn

which Records of Decision (ROD)
had been issued prior 1o implementa-
tion of SARA are more likely to
have had containment as the chosen
remediation method. If so-called

- minoriry sites were listed first {again,

failing to ask the question leaves it

open), that could account for the dif- -~

ference, if any, in remedy selecdon.
‘NLJ fails to address the niceties of

authors state thar it takes 12 to 42

minoriry area sites (but note in pass-

cent faster in some regioris), | -
presume they are talking about reme-
diation, the final stage of a Superfund

ful indicator. Once a sice is conerolled .
through a removal acrion, its.imme-
diare threat to. the community is, at
lease theoretically, zbated. The next
stage of “cleanup” as a layman would

await the results of the RIFS .

which rake more or less time depend-
ing-on the complexity of the site. |
suspect the NLJ’s sample would have

of response that flow from individual
differences in site conditions.

‘Conclusion

first pass by a rusty undergraduate
psvchology major. What problers
might a real staristician identify? This
article is not meant to belittle the
pollution problems of minority com-
munities, and it is certainly likely
that the (probably white) chairman

will use his wealth to move as far
from the stack and the outfall as pos-
sible. But a badly presented, quasi-
statistical study is not the way to
promote environmental justice.




